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ROBBERY 

§42-1  

Generally 

Illinois Supreme Court  
People v. Smith, 2019 IL 123901  Citing the one-act, one-crime rule, defendants challenged 

convictions of both aggravated battery of a senior citizen and robbery where a single punch 

to the victim both caused an injury to the victim and caused him to drop his property. The 

first part of a one-act, one-crime analysis is to determine whether there was a single physical 

act or multiple physical acts. An act is any overt or outward manifestation that would support 

a separate offense. Two offenses can be supported by a common act if the common act is part 

of both offenses or if the common act is part of one offense and is the only act of another. 

Here, punching the victim was the only physical act of the aggravated battery and was also 

the force element of robbery, but the robbery involved the additional act of taking property, 

thus there was no one-act, one-crime violation. 

 The Court rejected the defendants' argument that the robbery was complete when the 

victim dropped his property and that therefore the taking was not part of the robbery and 

was not a separate physical act. While dispossessing a victim of property is the minimum 

conduct required to complete the offense of robbery, a robbery only ends once the force and 

taking have ceased. 

 The second part of a one-act, one-crime analysis is to determine whether, using the 

abstract elements test, one offense is a lesser included of the other. Defendants here did not 

argue that aggravated battery was a lesser included offense of robbery, and the Court agreed 

there was no lesser-included offense issue here. 

People v. Clark, 2016 IL 118845 A defendant may not be convicted of an uncharged offense, 

unless it is a lesser-included offense of the charged offense and the trial evidence rationally 

supports conviction on the lesser offense and acquittal on the greater offense. Courts use the 

charging instrument approach in determining whether an uncharged offense is a lesser-

included offense. 

 The State charged defendant with aggravated vehicular hijacking while armed with 

a firearm (720 ILCS 5/18-4(a)(4)) and armed robbery while armed with a firearm (720 ILCS 

5/18-2(a)(2)). Following a bench trial, the court acknowledged that defendant committed the 

offenses while armed with a gun, but determined that the gun was used as a bludgeon “and 

will be treated as such.” The court thus found defendant guilty of aggravated vehicular 

hijacking and armed robbery without a firearm. Defendant did not object to this finding. 

 The Illinois Supreme Court that charging defendant with committing these offenses 

while armed with a firearm did not give him notice that he was also charged with committing 

these offenses while armed with a dangerous weapon other than a firearm. The offenses of 

aggravated vehicular hijacking and armed robbery without a firearm are not lesser-included 

offenses of the charged offenses. 

 The court also found that the error challenged the integrity of the judicial process. 

Although the trial court may have attempted to afford defendant some benefit by convicting 

him of using a weapon other than a firearm (when all of the evidence showed that he did in 

fact possess a firearm), the result of the trial court’s actions was that defendant was convicted 

of offenses that he was not charged with and did not commit. Permitting unauthorized 
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convictions to stand challenges the integrity of the judicial process. 
 

People v. Hernandez, 2016 IL 118672 The proportionate penalties clause of the Illinois 

Constitution provides that all penalties shall be determined according to the seriousness of 

the offense. Ill. Const. 1970, art. I, §11. Under the “identical elements” test, a sentence will 

violate the clause if it is greater than the sentence for an offense with identical elements. If 

the legislature provides two different penalties for the exact same elements, then one of the 

penalties has not been set in accordance with the seriousness of the offense. Where identical 

offenses yield different penalties, the penalties are unconstitutionally disproportionate and 

the greater penalty cannot stand. 

 Defendant was convicted of armed robbery and sentenced to an extended Class X term 

of 40 years imprisonment. Defendant was armed with a heavy pair of tin snips and the State 

charged this as a “dangerous weapon, a bludgeon.” Defendant filed a post-conviction petition 

arguing that his sentence violated the proportionate penalties clause. The circuit court 

agreed and held that the armed robbery statute was facially unconstitutional because it 

carried a harsher penalty, a Class X sentence, than armed violence with a Category III 

weapon, which had the same elements but only carried a Class 2 sentence. 

 The Supreme Court reversed the circuit court, holding that armed robbery with a 

dangerous weapon did not have the same elements as armed violence with a category III 

weapon. A dangerous weapon for the purposes of armed robbery includes objects that may be 

used in a dangerous manner. By contrast, a category III weapon in the armed violence statute 

is specifically defined as a “a bludgeon, black-jack, slungshot, sand-bag, sand club, metal 

knuckles, billy, or other dangerous weapon of like character.” 720 ILCS 5/33A-1, 33A-2.  

 The tin snips used here qualified as a dangerous weapon under the armed robbery 

statute since they were heavy and large enough that they may be used in a dangerous 

manner. But while the tin snips might be capable of being used as a bludgeon, they are not 

typically identified as such and thus are not “of like character” to the bludgeon-type weapons 

included as category III weapons. 
 

People v. Washington, 2012 IL 107993 Prior to 2000, the Criminal Code provided that the 

offense of armed robbery is committed while armed with a dangerous weapon. Effective 

January 1, 2000, the statute was amended to create substantively distinct offenses based on 

whether the offender is armed with a dangerous weapon other than a firearm, or with a 

firearm. The sentencing enhancements of the amended version were held unconstitutional 

prior to the commission of the offenses in 2004 with which defendant was charged. People 

v. Walden, 199 Ill.2d 392, 769 N.E.2d 928 (2002); People v. Moss, 206 Ill.2d 503, 795 N.E.2d 

208 (2003).  That holding was overturned prior to defendant’s trial in 2006. People v. 

Sharpe, 216 Ill.2d 261, 839 N.E.2d 492 (2005). 

 Based on its belief that the pre-amended version of the statute had come back into 

force with the decisions in Walden and Moss, the State charged defendant with armed 

robbery under the pre-amended version of the statute with having committed the offense 

while “armed with a dangerous weapon, to wit: a firearm.” Defendant made no objection to 

the indictment. 

 There was no variance between the proof at trial that defendant was armed with a 

gun and the charge that he was armed with a dangerous weapon. The State charged that 

defendant committed the offense with a dangerous weapon and was required to prove that 

he committed the offense with a dangerous weapon. The jury was instructed that it had to 

find that defendant was armed with a dangerous weapon to convict. The State proved that 

defendant committed the offense with a dangerous weapon—a gun. 
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People v. Green, 225 Ill.2d 612, 870 N.E.2d 394 (2007) “Robbery” and “robbery of a person 

60 years of age or older” are not distinct crimes. Instead, Illinois has a single offense of  

robbery that is either a Class 1 or Class 2 felony, depending on the age of the victim. Even 

when charged as a Class 1 felony because of the victim’s age, the name of the offense remains 

“robbery.” Where the jury was properly instructed concerning the elements of the offense of  

robbery of a person aged 60 or older, a verdict form finding defendant guilty only of “robbery” 

was adequate to convict defendant of robbery of a person over the age of 60. 
 

People v. Walden, 199 Ill.2d 392, 769 N.E.2d 928 (2002) The proportionate penalties clause 

was violated by the 15-year enhancement for armed robbery while in possession of a firearm. 

The court found that with the mandatory enhancement, armed robbery while in possession 

of a firearm carries a higher sentence than the more serious offense of armed violence 

predicated on aggravated robbery. Accord, People v. Blanco, 199 Ill.2d 410, 770 N.E.2d 214 

(2002); People v. Devenny, 199 Ill.2d 398, 769 N.E.2d 942 (2002). 
 

People v. Taylor, 101 Ill.2d 508, 463 N.E.2d 705 (1984) The evidence was not sufficient to 

prove armed robbery. A witness testified that he heard two shots while he was in an elevator 

in an apartment complex. When he left the elevator he saw the body of the victim lying near 

the stairs. He then saw the defendant come down the stairs, bend over the victim’s body, and 

appear to remove the victim’s watch and something from the victim’s pocket. However, the 

witness did not actually see anything taken. The defendant stood and pointed a gun at the 

witness, and the witness ran. There was evidence that the victim owned a wallet and watch 

and had been paid on the day of the incident. However, there was no evidence that the victim 

possessed money or a watch when he entered the premises, and the witness’s testimony 

“offers little support for the theory that anything was taken from him.”  
 

People v. Smith, 78 Ill.2d 298, 399 N.E.2d 1289 (1980) The Supreme Court rejected 

defendant’s contention that the property was not taken “from the person or presence of” the 

victim. To constitute robbery under the “presence” theory, the property must have been in 

the presence or control of the victim, and the victim must have parted with the property 

because of force or the threat of force. Thus, the “offense of robbery is complete when force or 

threat of force causes the victim to part with possession or custody of property against his 

will.” Here, defendant telephoned a store manager and threatened to set off bombs in the 

store unless the manager took a certain amount of money to a particular location. The 

manager took the money to the location and returned to his store.  The defendant then 

picked up the money. Since the money was in the actual control and presence of the store 

manager and he was compelled to give it up by the defendant’s threat of force, the elements 

of robbery were present.   
 

Illinois Appellate Court 
People v. Daniel, 2014 IL App (1st) 121171 The State charged defendant with armed 

robbery while armed with a firearm, but the jury was incorrectly instructed that the charge 

was armed robbery while armed with a dangerous weapon. Although this was error, it was 

not reversible under the plain-error doctrine. 

 The plain-error doctrine permits a reviewing court to consider a forfeited error when 

(1) a clear or obvious error occurred and the evidence is so closely balanced that the error 

alone threatened to tip the scales of justice against defendant, regardless of the seriousness 

of the error, or (2) the error is so serious that it affected the fairness of defendant’s trial and 
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the integrity of the judicial process, regardless of the closeness of the evidence.  

 The first prong of the plain-error doctrine did not apply because there was 

overwhelming evidence that defendant was armed with a firearm, and indeed it was 

undisputed at trial that he carried a firearm. The second prong did not apply because Illinois 

courts have narrowed this prong to errors that are structural: systemic errors that erode the 

integrity of the judicial process and undermine the fairness of trial. Although the jury 

instructions misstated the law, they did not fall within the class of errors deemed structural. 

 The conviction was affirmed. 
 

People v. Davis, 2015 IL App (1st) 121867 Defendant argued that his convictions and 

sentences for armed robbery in 1985 violated the proportionate penalties clause since, based 

on the facts of his case, armed robbery had the identical elements as armed violence with a 

category II weapon, but armed robbery was a Class X felony, while category II armed violence 

was a Class 2 felony. 

 In 1985, the Class X offense of armed robbery was defined as committing robbery 

while armed with a dangerous weapon. Ill. Rev. Stat. 1985, ch. 38, ¶18-2(a), (b). Armed 

violence was defined as committing any felony while armed with a dangerous weapon. Ill. 

Rev. Stat. 1985, ch. 38, ¶ 33A-2. If the dangerous weapon was a category I weapon, including 

firearms, the offense was a Class X felony. Ill. Rev. Stat. 1985, ch. 38, ¶¶33A-1(b), 33A-3(a). 

If, however, the dangerous weapon was a category II weapon, such as a bludgeon, the offense 

was a Class 2 felony. Ill. Rev. Stat. 1985, ch. 38, ¶¶33A-1(c), 33A-3(b). 

 Defendant argued that the juries in his cases were never asked to identify the 

dangerous weapons used during the offenses and there was no evidence the weapons met the 

statutory definition of a firearm. Accordingly, the dangerous weapons used in his cases were 

category II weapons, such as bludgeons. And if this were the case, his sentences for armed 

robbery violated the identical elements test. 

 The court rejected this argument. The trial records showed that the main issue in each 

case was whether the weapon was a real or toy gun. Defendant argued that the weapons were 

toy guns, not dangerous weapons. The court concluded that by finding defendant guilty, the 

juries rejected defendant’s arguments that he was only armed with toy guns and thereby 

implicitly found that the weapons were real guns. Defendant’s armed robbery convictions 

thus may not be properly compared to armed violence with a category II weapon. The 

sentences did not violate the identical elements test. 
 

People v. Johnson, 2015 IL App (1st) 141216 Whether a crime is a lesser-included offense 

is determined by the “charging instrument” test, which permits conviction of an uncharged 

offense if: (1) the instrument charging the greater offense contains the broad foundation or 

main outline of the lesser offense, and (2) the evidence rationally supports a conviction on the 

lesser offense. The latter question is to be considered only after it is determined that the 

uncharged crime is a lesser-included offense. 

 A charge may set forth the broad foundation or main outline of the lesser offense even 

if it does not contain every element of the lesser offense, so long as the missing element can 

be reasonably inferred. Here, defendant was charged with armed robbery for knowingly 

taking currency from the person or presence of the complainant by the use of force or by 

threatening the imminent use of force while being armed with a firearm. The complainant 

testified that defendant pointed a firearm at him, but no weapon was recovered and the State 

did not produce a firearm at trial. 

 The trial court found that the evidence was insufficient to establish that the item 

which defendant displayed was a firearm. However, the judge entered a conviction for 
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aggravated robbery. Aggravated robbery occurs when a person commits robbery while 

indicating verbally or by conduct that he or she is armed with a firearm, even if it is later 

determined that there was no firearm. 

 The Appellate Court concluded that the armed robbery charge alleged the broad 

outline of aggravated robbery. The court found that the allegation that defendant took 

property “by the use of force or by threatening the imminent use of force” while armed with 

a firearm provided a basis to reasonably infer that the defendant indicated either verbally or 

by his actions that he was armed. Thus, aggravated robbery was a lesser included offense of 

armed robbery. 

 The court concluded, however, that the evidence was insufficient to justify a conviction 

for aggravated robbery. The only evidence showing that defendant indicated that he was 

armed was the complainant’s testimony that defendant displayed an item which the trial 

court found not to be a firearm. “The trial court did not find the victim’s testimony about a 

firearm credible enough to conclude that defendant frightened him with a firearm, and thus 

the evidence was also insufficient for aggravated robbery.” 

 The court reached the issue as second-stage plain error, finding that the entry of a 

conviction on a crime which is not a lesser-included offense violates the fundamental right to 

notice of the charges and affects the fairness of the trial and the integrity of the judicial 

process. 

 Defendant’s conviction for aggravated robbery was reduced to simple robbery and the 

cause was remanded for re-sentencing. 
 

People v. Ware, 2014 IL App (1st) 120485 The State charged defendant with armed robbery 

while armed with a firearm, but the jury was incorrectly instructed that the charge was 

armed robbery while armed with a dangerous weapon. Although this was error, it was not 

reversible under the second prong of the plain-error doctrine. 

 Errors under the second prong are presumptively prejudicial and require automatic 

reversal only if they are structural, i.e., systemic errors that serve to erode the integrity of 

the judicial process and undermine the fairness of the trial. A jury instruction error is plain 

error only when it creates a serious risk the jurors incorrectly convicted defendant because 

they did not understand the applicable law. 

 The instructions here misdescribed an element of the offense by referring to a 

“dangerous weapon,” rather than a “firearm.” But a firearm is still a class of dangerous 

weapon, and the jury’s verdict, based on substantial evidence that defendant carried a 

firearm, implicitly found that defendant was armed with a firearm. The error thus did not 

create a substantial risk that the jurors incorrectly convicted defendant because they did not 

understand the applicable law. 

 The conviction was affirmed. 

  

People v. Watt, 2013 IL App (2d) 120183 The armed robbery statute was amended in 2000 

to create substantively different offenses, armed robbery with a dangerous weapon other than 

a firearm, and armed robbery with a firearm. 720 ILCS 5/18-2(a)(1), (a)(2).  

 Defendant was charged with armed robbery committed with a firearm. It was error 

for the court to instruct the jury that it could convict defendant of armed robbery based on 

his being armed with a dangerous weapon, where armed robbery with a dangerous weapon 

no longer exists under the current statute. Although the instruction was authorized by IPI, 

it does not correctly state the law and should no longer be given. The instructions should be 

modified to reflect the current state the law. 

 The Appellate Court affirmed, finding that the error did not amount to plain error. 
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People v. Barnett, 2011 IL App (3d) 090721 A person commits armed robbery when he 

commits a robbery and (1) carries on or about his person or is otherwise armed with a 

dangerous weapon other than a firearm; or (2) carries on or about his person or is otherwise 

armed with a firearm. 720 ILCS 5/18-2(a)(1) and (a)(2). These two subsections are mutually 

exclusive and neither is a lesser included of the other. A violation of subsection (a)(1) is a 

Class X felony, while a violation of subsection (a)(2) is a Class X felony for which 15 years 

shall be added to the term of imprisonment imposed by the court. 720 ILCS 5/18-2(b). The 

sentences for armed robbery are not enhanced by special findings determined by the trial of 

fact. Rather, the minimum sentence for armed robbery is determined by the statutory 

elements set out in the applicable subsection. 

 The State charged defendant with a violation of subsection (a)(2) in that he committed 

a robbery “while armed with a dangerous weapon, a handgun.” Both parties declined to 

request that the jury be instructed on any lesser-included offense, although there was a 

question of fact as to whether defendant might have been armed with a BB gun. Without 

objection, the jury was instructed that defendant was charged with armed robbery with a 

firearm, but both the definitional and issues instructions informed the jury that to convict 

defendant it need only find that defendant was armed with a dangerous weapon. Over 

defense objection, the jury was also asked to make a special finding regarding whether 

defendant was armed with a firearm. The jury found defendant guilty of armed robbery, but 

found that the State had not proved defendant was armed with a firearm. The court 

sentenced defendant to 17 years’ imprisonment for a violation of subsection (a)(2) (firearm). 

 The court concluded that notwithstanding the hybrid language employed in the 

indictment (referencing both a dangerous weapon and a handgun), the State intended to 

charge defendant with a violation of subsection (a)(2) (firearm). Since subsections (a)(1) and 

(a)(2) are mutually exclusive, the court could not direct the circuit court to enter a conviction 

for a violation of subsection (a)(1) (dangerous weapon) as a lesser-included offense. It declined 

to exercise its authority pursuant to Supreme Court Rule 615(b)(3) to reduce the degree of 

defendant’s conviction to any lesser offense because both sides had elected to proceed with an 

all-or-nothing approach at trial. “Further, once the jury found that the State did not prove a 

required element of a violation of §18-2(a)(2) related to the use of a firearm, this court cannot 

create a conviction for that specific statutory violation in order to subsequently reduce that 

armed robbery conviction to simple robbery.” 

 Enforcing the jury’s special finding that the State did not prove a necessary element 

of the only indicted offense, the court reversed the armed robbery conviction. 
 

People v. Talley, 177 Ill.App.3d 170, 531 N.E.2d 1139 (4th Dist. 1988) The Court held the 

jury need not be instructed on a mental state for the offense of robbery. The commission of a 

general intent crime necessarily implies intent or knowledge. See also, People v. Childrous, 

196 Ill.App.3d 38, 552 N.E.2d 1252 (4th Dist. 1990). 
 

People v. Duckins, 59 Ill.App.3d 96, 375 N.E.2d 173 (2d Dist. 1978)  The jury may be 

instructed on the unexplained possession of recently stolen property at a trial for armed 

robbery but the inference arising from possession of recently stolen property, standing alone, 

is insufficient to prove robbery.  People v. Williams, 145 Ill.App.3d 482, 495 N.E.2d 1201 

(1st Dist. 1986).   
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§42-2  

Taking by Force or Threat of Force 

Illinois Supreme Court  
People v. Kidd, 175 Ill.2d 1, 675 N.E.2d 910 (1996) Defendant was convicted of armed 

robbery for taking a watch from one of the victims of a murder. He argued that the conviction 

was improper because the prosecution failed to prove that he used force or the threat of force 

as a means of taking the watch. Defendant argued that the evidence showed only that the 

took the watch as an afterthought, after the victim had been killed. The Court rejected 

defendant’s argument, noting that it had rejected a similar argument in People v. 

Strickland, 154 Ill.2d 489, 609 N.E.2d 1366 (1992). “If, as the result of a quarrel, a fight 

occurs in which one of the parties is overcome, and the other then, without having formed the 

intention before the fight began, takes the money of the vanquished one, the offense 

committed is robbery.”   

 

People v. Lewis, 165 Ill.2d 305, 651 N.E.2d 72 (1995) After defendant stabbed the decedent 

during an argument, he removed a key from the decedent’s pocket so he could operate a 

deadbolt and leave the apartment. The Court found that because robbery is a general intent 

crime, it does not require proof that the defendant specifically intended to take property by 

force. The Court held that a robbery conviction is proper even without any showing that the 

defendant intended to commit that offense. The Court also rejected defendant’s argument 

that he should not have been convicted because the removal of the keys occurred after the 

decedent’s death, and was not accomplished by the threat or use of force. Because the 

stabbing and the taking of the keys were essentially “a single series of continuous acts,” and 

the evidence established “some concurrence" between the use of force and the removal of the 

keys, the fact that the decedent had been “reduced to a state of physical non-resistance” when 

the keys were taken did not preclude a robbery conviction.   

 

People v. Wiley, 165 Ill.2d 259, 651 N.E.2d 189 (1995) The decedents’ bodies were found 

near an open purse that had its contents removed and thrown on a table. One of the victims 

had a purse wrapped around her neck, and clothes and other items from dressers were also 

thrown about the rooms. Although coins were found at the scene, no paper currency was 

found. Defendant argued that he should not have been convicted of armed robbery because 

the State introduced no evidence that any property had been taken from the decedents. The 

Court rejected this argument, holding that “it was not unreasonable for the jury to infer that 

the victims had been in possession of money, whether paper or coin currency, which was no 

longer found at the scene and had been taken by the defendant during the course of a robbery. 

. .  Based upon the presence of coin money in the apartment, the condition of the women’s 

purses and their other belongings, the state of the apartment, and the defendant’s statement 

that he had gone to the apartment in order to rob the victims, the circumstantial evidence 

was sufficient for a rational trier of fact to find all of the essential elements of armed robbery.”  

 

People v. Taylor, 129 Ill.2d 80, 541 N.E.2d 677 (1989) The victim was at an outdoor 

telephone when defendant crossed the street and snatched a necklace from her neck. The 

defendant stared at the victim for about 10 seconds and then walked away. The victim 

testified that she was scared when defendant took the necklace, and even more scared by the 

way he stared at her. The Court found that because the victim’s “necklace was attached to 

her person in such a way that it offered resistance to anyone who would take it without 

https://www.westlaw.com/Document/I8966edbdd3d111d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icd0a4a70d43111d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icd0a4a70d43111d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I0319884ad3d511d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I170d9b1bd3d611d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I41f38c10d34311d9a489ee624f1f6e1a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


 8  

permission . . . [d]efendant had to use force sufficient to overcome this resistance in order to 

successfully take the necklace.” Thus, defendant’s actions constituted “force” within the 

meaning of the robbery statute.  

 

People v. Bowel, 111 Ill.2d 58, 488 N.E.2d 995 (1986) The defendant was convicted of 

robbery for taking a purse. The Court upheld the conviction, rejecting the contention that the 

offense was a simple “purse-snatching” with insufficient physical force to constitute robbery.  

Although the Court noted that the snatching of a purse is not in itself sufficient force to 

constitute robbery, it held that more than a simple “snatching” occurred here where the 

defendant grabbed the victim and forcibly pushed her. 

 

People v. Gaines, 88 Ill.2d 342, 430 N.E.2d 1046 (1981) Defendant entered a room with a 

gun and announced a “stick-up.” The victim took two dollar bills from his pocket and dropped 

them to the floor. After defendant left, only one of the bills could be found. Defendant 

contended that the evidence was insufficient to prove robbery because it failed to show that 

defendant took physical possession of the money dropped by the alleged victim. The Court 

held that the offense of robbery is complete when force or threat of force “causes the victim 

to part with possession or custody of property against his will.” Thus, the robbery was 

complete when the alleged victim dropped the money to the floor, whether or not defendant 

picked up the bills and took them away.    
 

People v. Smith, 78 Ill.2d 298, 399 N.E.2d 1289 (1980) The Supreme Court rejected 

defendant’s contention that the property was not taken “from the person or presence of” the 

victim. To constitute robbery under the “presence” theory, the property must have been in 

the presence or control of the victim, and the victim must have parted with the property 

because of force or the threat of force. Thus, the “offense of robbery is complete when force or 

threat of force causes the victim to part with possession or custody of property against his 

will.” Here, defendant telephoned a store manager and threatened to set off bombs in the 

store unless the manager took a certain amount of money to a particular location. The 

manager took the money to the location and returned to his store.  The defendant then 

picked up the money. Since the money was in the actual control and presence of the store 

manager and he was compelled to give it up by the defendant’s threat of force, the elements 

of robbery were present.   

 

People v. Patton, 76 Ill.2d 45, 389 N.E.2d 1174 (1979) The “simple taking” or “snatching” 

of a purse from the fingertips of an unsuspecting possessor is not sufficient force or threat of 

force to constitute robbery.  When an article is taken “without any sensible or material 

violence to the person, as snatching a hat from the head or a cane from the hand the offense 

will be theft from the person rather than robbery.” See also, People v. Thomas, 119 

Ill.App.3d 464, 456 N.E.2d 684 (2d Dist. 1983).   

 

Illinois Appellate Court 
People v. Pence, 2022 IL App (2d) 210309 In a domestic battery case, the fact that the 

complaining witness had ingested fentanyl and heroin four hours prior to the incident was 

not fatal to her credibility. There was no evidence about the quantity ingested, how pure the 

drugs were, or what her tolerance level was. The witness testified that the drugs did not 

affect her memory of what happened on the night in question, and the officer who responded 

to the scene did not notice any indication that the witness was under the influence of drugs 
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at the time. The trier of fact, in this case the trial judge, observed the witness’s testimony 

and found her credible. Thus, the appellate court affirmed defendant’s conviction of domestic 

battery. 

 
People v. Clifton, 2019 IL App (1st) 151967 To prove armed robbery with a firearm, the 

State bears the burden of establishing that the object meets the definition of a “firearm” 

under the FOID Card Act, specifically that the object is designed to expel a projectile by action 

of an explosion, expansion of gas, or escape of gas. Defendant challenged the sufficiency of 

the State’s evidence that he possessed a firearm, where that evidence consisted solely of lay 

witness testimony describing what he observed as a black revolver, either .32 or .38 caliber, 

held within inches of his face. 

 The Appellate Court upheld defendant’s conviction of armed robbery with a firearm 

on this evidence, noting longstanding precedent allowing proof of a firearm by lay witness 

testimony. In affirming, the Court stated it was troubled by cases allowing proof of a firearm 

with testimony that “does not come close” to detailing the technical features of a firearm as 

described in the FOID Card Act. However, the Court was compelled by Supreme Court 

precedent to affirm defendant’s conviction on such testimony. 
 

People v. Derr, 346 Ill.App.3d 823, 806 N.E.2d 237 (5th Dist. 2004) The gist of robbery is 

taking another’s property by force or threat of force. The use or threat of force need not 

necessarily occur before or as the property is taken, so long as there is some “concurrence” 

between the force and the taking of the property.  

 

People v. Cackler, 317 Ill.App.3d 645, 740 N.E.2d 399 (1st Dist. 2000) The gist of armed 

robbery is taking another’s property by force or threat of force. The use of force or threat of 

force need not occur before or during the time the property is taken, so long as there is some 

concurrence between the threat of force and the taking of the property. The necessary 

concurrence between the threat of force and taking of property did not occur where the 

defendant killed the decedent, took a bath, went to a grocery store to buy plastic bags, and 

only then removed the decedent’s jewelry and money to make it appear that he had been 

killed in a robbery. Not only did a substantial period of time pass between the murder and 

removal of the property, but the defendant’s motivation for taking the property was to conceal 

his involvement in the murder.  

 

People v. Runge, 346 Ill.App.3d 500, 805 N.E.2d 632 (3d Dist. 2004) Defendant, who was 

committed to the Department of Human Services under the Sexually Violent Persons 

Commitment Act used pepper spray to escape while being transported to a court hearing. 

Although the State need not show that force was exerted for the purpose of taking the 

property, robbery occurs only if there is “some concurrence” between the force and the taking 

of the property. Where the taking and force are part of a single series of continuous acts, a 

conviction for robbery will stand. The court concluded that where the defendant was issued 

DHS clothing several hours before he used pepper spray to escape from two guards, and the 

force was used to escape rather than to gain possession of the clothing, the evidence did not 

establish the required “concurrence” between the use of force and the taking of the clothing.  

Defendant’s conviction for armed robbery was reversed.  
 

People v. Simpson, 178 Ill.App.3d 1091, 534 N.E.2d 217 (3d Dist. 1989) Defendant entered 

the victim’s residence while wielding a knife with a six-inch blade and asked the victim if he 
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(defendant) could cut the victim’s grass. The victim said no, and defendant asked if the victim 

could give him change for a dollar. The victim took his wallet from his pocket and handed it 

to defendant. After taking three $20 bills, defendant lunged at the victim with the knife.  

The victim blocked the blow, cutting his hand, and defendant kicked at the victim as he fled. 

The Court held that where a weapon is displayed, neither menacing language nor implied 

threats to use the weapon are required. Furthermore, sufficient force to sustain the robbery 

may be found where the defendant’s departure was accompanied by force, as in this case.  

See also, People v. Kennedy, 10 Ill.App.3d 519, 294 N.E.2d 788 (4th Dist. 1973) (conviction 

for robbery may be sustained when the defendant used force to accomplish his departure).    
 

People v. Hollingsworth, 120 Ill.App.3d 177, 457 N.E.2d 1062 (5th Dist. 1983) The 

defendant and a man named Hawkins entered the office of a teacher who had cash and checks 

on her desk. As they were talking, Hawkins moved around the desk and picked up the cash 

and checks. The teacher testified that as defendant moved toward the desk, she saw the 

handle of a gun tucked in his jeans. She also testified that she did not attempt to stop 

defendant because she was afraid of the weapon.  

The Court found that the presence of the gun in defendant’s jeans was sufficient to 

establish a threat of force. “It is difficult to overestimate the coercive power of a deadly 

weapon; once its presence is indicated to the victim, nothing more need be communicated to 

the victim in order to generate a sense of terror.   
 

People v. Robinson, 92 Ill.App.3d 397, 416 N.E.2d 65 (1st Dist. 1981) Defendant could not 

be convicted of armed robbery where the alleged victim testified that no money was taken 

from her. Although another cardplayer testified that defendant took money from all the 

players, including the complainant, “it would be unreasonable to determine that the vague 

generalities [of another cardplayer] in describing the crime merit greater credibility than the 

testimony of the victim herself, which was quite specific. . .”  
   

§42-3  

Proof of Firearm/Other Dangerous Weapon 

Illinois Supreme Court 
People v. Wright, 2017 IL 119561 To prove armed robbery with a firearm, the State must 

prove that defendant was armed with a device designed to expel a projectile by action of an 

explosion, expansion of gas, or escape of gas. 720 ILCS 5/18-2(a)(2); 430 ILCS 65/1.1. The 

definition of firearm specifically excludes any pneumatic, spring, paint ball, or BB gun.  

 Here, a witness with experience firing guns testified that codefendant told him “this 

is a robbery” and showed him what “looked like” a black semi-automatic gun. The witness 

was 100% certain it was an actual firearm. He also testified that he later felt “something 

sharp,” like the barrel of a gun, against his back. Another witness testified that codefendant 

told her she was being robbed and she saw the handle of a gun. A third witness testified he 

had seen guns before and believed codefendant’s gun was a nine millimeter pistol. 

 The Supreme Court held that this evidence, when viewed in the light most favorable 

to the State, was enough to prove defendant guilty of armed robbery with a firearm. The court 

held that this evidence “was not so unreasonable, improbable, or unsatisfactory that no 

rational trier of fact could have found” defendant guilty.  

 Defendant’s conviction was affirmed. 
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People v. Hernandez, 2016 IL 118672 Under the “identical elements” test, a sentence will 

violate the proportionate penalties clause if it is greater than the sentence for an offense with 

identical elements. Here, defendant was convicted of armed robbery and sentenced to an 

extended Class X term of 40 years imprisonment. Defendant was armed with a heavy pair of 

tin snips and the State charged this as a “dangerous weapon, a bludgeon.” Defendant filed a 

post-conviction petition arguing that his sentence violated the proportionate penalties clause.  

 The Supreme Court reversed the circuit court, holding that armed robbery with a 

dangerous weapon did not have the same elements as armed violence with a category III 

weapon. A dangerous weapon for the purposes of armed robbery includes objects that may be 

used in a dangerous manner. By contrast, a category III weapon in the armed violence statute 

is specifically defined as a “a bludgeon, black-jack, slungshot, sand-bag, sand club, metal 

knuckles, billy, or other dangerous weapon of like character.” 720 ILCS 5/33A-1, 33A-2.  

 The tin snips used here qualified as a dangerous weapon under the armed robbery 

statute since they were heavy and large enough that they may be used in a dangerous 

manner. But while the tin snips might be capable of being used as a bludgeon, they are not 

typically identified as such and thus are not “of like character” to the bludgeon-type weapons 

included as category III weapons. 
 

People v. Washington, 2012 IL 107993 Prior to 2000, the Criminal Code provided that the 

offense of armed robbery is committed while armed with a dangerous weapon. Effective 

January 1, 2000, the statute was amended to create substantively distinct offenses based on 

whether the offender is armed with a dangerous weapon other than a firearm, or with a 

firearm. The sentencing enhancements of the amended version were held unconstitutional 

prior to the commission of the offenses in 2004 with which defendant was charged. People 

v. Walden, 199 Ill.2d 392, 769 N.E.2d 928 (2002); People v. Moss, 206 Ill.2d 503, 795 N.E.2d 

208 (2003).  That holding was overturned prior to defendant’s trial in 2006. People v. 

Sharpe, 216 Ill.2d 261, 839 N.E.2d 492 (2005). 

 Based on its belief that the pre-amended version of the statute had come back into 

force with the decisions in Walden and Moss, the State charged defendant with armed 

robbery under the pre-amended version of the statute with having committed the offense 

while “armed with a dangerous weapon, to wit: a firearm.” Defendant made no objection to 

the indictment. 

 The court found that there was no variance, fatal or otherwise, between the proof at 

trial that defendant was armed with a gun and the charge that he was armed with a 

dangerous weapon. The State charged that defendant committed the offense with a 

dangerous weapon and was required to proved that he committed the offense with a 

dangerous weapon. The jury was instructed that it had to find that defendant was armed 

with a dangerous weapon to convict. The State proved that defendant committed the offense 

with a dangerous weapon—a gun. 

 The State proved defendant used a gun as a dangerous weapon during the commission 

of the offense. A witness who had an unobstructed view of the weapon testified that it was a 

gun and also testified that defendant held the gun to his head. The jury could reasonably 

infer from this evidence that the defendant possessed a real gun. 

 The court distinguished People v. Ross, 229 Ill.2d 255, 891 N.E.2d 865 (2008). There, 

the evidence at trial was that defendant was armed with a small BB gun and there was no 

evidence of its weight or composition. As it could not be inferred from this evidence that the 

BB gun could have been used as a bludgeon, the evidence precluded a finding that the BB 

gun was a dangerous weapon. 
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People v. Ross, 229 Ill.2d 255, 891 N.E.2d 865 (2008) A person commits armed robbery by 

committing robbery while armed with a dangerous weapon. Illinois law does not create a 

mandatory presumption that any weapon is dangerous; however, the trier of fact may infer 

dangerousness from evidence that a firearm is loaded and operable, was used as a bludgeon, 

or was capable of being used as a bludgeon. Where the State’s evidence showed only that the 

petitioner had a small, portable and concealable weapon, an officer testified that police 

recovered a pellet gun with a 3-inch barrel, the State presented neither the weapon nor 

photographs of it at the trial, and there was no evidence that the gun was loaded or used as 

a bludgeon or regarding its weight or composition, the Appellate Court properly concluded 

that the evidence failed to show that defendant used a dangerous weapon.  
 

People v. Owens, 102 Ill.2d 145, 464 N.E.2d 252 (1984) Defendant was convicted of armed 

robbery and contended that the trial court erred in refusing to instruct the jury on simple 

robbery. Defendant pointed to testimony that when he demanded the money from the victim, 

he did not have any weapon in his hand. The defense argued that based on this evidence, the 

jury could have believed that defendant used the weapon only to prevent the victim from 

stabbing him. The Court rejected this contention, holding that the armed robbery statute 

only requires that the weapon be carried “on or about” the person, without regard to its use 

or the stage of the occurrence when it is acquired. 
 

People v. Skelton, 83 Ill.2d 58, 414 N.E.2d 455 (1980) The Court discussed the meaning of 

the phrase “dangerous weapon” under the armed robbery statute, and held that the 

defendant could not be convicted of armed robbery for committing a robbery while armed 

with a toy pistol.  Because of their size and weight, real guns can be used in a deadly fashion 

as bludgeons.  Thus, they “can properly be classified as dangerous weapons although they 

were not in fact used in that manner during the commission of the particular offense.”  In 

most cases, whether an object is a dangerous weapon is a question for the trier of fact to 

decide based on whether the particular object is susceptible to use in a manner likely to cause 

serious injury.  However, where the “character of the weapon is such as to admit of only one 

conclusion, the question becomes one of law for the court.” As a matter of law, the toy gun 

used in this case was not a dangerous weapon.  The Court found that the gun could not “fire 

blank shells or give off a flash,” and was “ too small and light in weight to be used as a 

bludgeon.”  See also, People v. Greer, 53 Ill.App.3d 675, 368 N.E.2d 966 (5th Dist. 1977) (a 

gun is presumed to be dangerous unless defendant presents evidence that it is not); People 

v. Martinico, 101 Ill.App.3d 250, 427 N.E.2d 1340 (4th Dist. 1981) (pellet gun that could be 

used as a bludgeon was properly found to be a dangerous weapon.)   

 

People v. Robinson, 73 Ill.2d 192, 383 N.E.2d 164 (1978) The Supreme Court rejected 

defendant’s contention that a fingernail clipper was not a “dangerous weapon.” The Court 

noted that the clipper “contains a sharp, pointed fingernail file,” and that under the 

circumstances of this case “the nature of the weapon and its potential for doing harm were 

questions of fact for the jury to decide.”   

 

Illinois Appellate Court 
People v. Moore, 2021 IL App (2d) 200407  After the first day of his jury trial, where the 

State presented evidence that defendant was armed with a firearm at the time of the robbery 

in question, defendant and the State entered into a fully negotiated agreement whereby 

defendant pled guilty to a charge of armed robbery with a dangerous weapon other than a 
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firearm in exchange for a 15-year sentence. In accepting the plea, the Court said it had heard 

adequate evidence during the first day of trial to find a factual basis for the plea. Defendant 

subsequently sought leave to withdraw the plea arguing, in part, that there was no factual 

basis for the dangerous weapon element since the evidence on the first day of trial established 

that defendant was armed with a firearm. That motion was denied, and the Appellate Court 

affirmed. 

 Illinois Supreme Court Rule 402(c) provides that the court shall not enter a final 

judgment on a plea without first determining that there is a factual basis for the plea. There 

is a sufficient factual basis if there is a basis anywhere in the record from which the court 

can reasonably conclude that defendant committed the elements of the offense to which he is 

pleading guilty. Armed robbery with a firearm under Section 18-2(a)(2) and armed robbery 

with a dangerous weapon other than a firearm under Section 18-2(a)(1) are mutually 

exclusive; a charge under one subsection cannot be satisfied with proof that defendant 

committed the offense under the other subsection. 

 Here, the Appellate Court agreed with defendant that the record showed that 

defendant was armed with a firearm and not that he was armed with a dangerous weapon 

other than a firearm. But, the court concluded that defendant was precluded from challenging 

his guilty plea under the invited-error doctrine. Defendant sought out the plea agreement 

after the first day of trial and was fully aware of its terms. He was properly admonished and 

expressly agreed to plead guilty to armed robbery with a dangerous weapon to ensure a 

sentence below the mandatory minimum of 21 years for armed robbery with a firearm. 

 It would be manifestly unfair to allow defendant to withdraw his plea where he had 

agreed to, and benefitted from, a more lenient sentence and where it could result in a 

hardship to the State in prosecuting the offense given the passage of time. While the invalid 

factual basis may have rendered the plea voidable, it was not void and therefore the invited-

error doctrine could be applied. Thus, the trial court did not abuse its discretion in denying 

defendant’s motion to withdraw his plea. 

 

People v. Scott, 2020 IL App (1st) 180200 Evidence was sufficient to prove defendant guilty 

beyond a reasonable doubt of armed robbery where defendant took the victim’s cell phone 

and ran off with it and only later displayed a gun when the victim and others chased after 

him. Defendant was within view the entire time; and while some time passed between the 

taking of the phone and the display of the gun, there was no evidence that he was absent for 

any amount of time during which he could have retrieved a gun from somewhere else. 

 
People v. Johnson, 2018 IL App (1st) 153634 For the same reasons espoused in the co-

defendant’s case [People v. Curry, 2018 IL App (1st) 153635], the Court held that pepper 

spray qualifies as a “dangerous weapon” within the meaning of the armed robbery statute. 

 

People v. Curry, 2018 IL App (1st) 153635 Pepper spray qualifies as a “dangerous weapon” 

within the meaning of the armed robbery statute. While it is not per se dangerous, like a 

loaded gun, it was used in a dangerous manner where the defendants used it to immobilize 

a store clerk by spraying it in his face. 

  

People v. Dixon, 2015 IL App (1st) 133303 Defendant was convicted of the armed robbery 

of a store owner while defendant or the co-defendant carried “a dangerous weapon that could 

be used as a bludgeon.” The trial court found that a surveillance videotape of the incident 

was sufficient to establish that a handgun carried by the defendants was capable of being 
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used as a bludgeon. 

 A police officer testified that after watching the surveillance video the owner 

concluded that defendants were holding a firearm. Although no weapon was introduced at 

trial, defendant told officers that he and his co-defendant had a BB gun which broke when 

they dropped it after leaving the store, and that they had thrown the item away. 

 The Appellate Court concluded that it was not required to defer to the trial court’s 

factual findings, and that the evidence was insufficient to satisfy the reasonable doubt 

standard. 

 Dangerous objects fall into three categories: (1) objects that are dangerous per se, (2) 

objects that are not dangerous per se but which were actually used in a dangerous manner, 

and (3) objects that are neither dangerous per se nor used in a dangerous manner but which 

could be used in a dangerous manner. Here, the State argued that due to the weapon’s size 

and weight it could have been used as a club or bludgeon. 

 Where the State failed to introduce the weapon or any evidence that it was loaded or 

of such weight and composition that it could have been used as a bludgeon, defendant gave 

unrebutted testimony that the object was a BB gun that broke when it was dropped, and 

after viewing the videotape the Appellate Court could not determine whether the firearm 

could be used as a bludgeon, there was insufficient evidence to establish that the gun was 

capable of being used as a bludgeon. The conviction for armed robbery was reversed and the 

cause remanded for entry of a conviction for robbery. See also, People v. Harris, 2015 IL 

App (1st) 133892 (No. 1-13-3892, 12/22/15) (in the co-defendant’s appeal, the conviction for 

armed robbery was reversed and the cause remanded for entry of a conviction for robbery 

because the evidence failed to show that the weapon was capable of being used as a bludgeon). 

 

People v. Fields, 2017 IL App (1st) 110311-B The State proved beyond a reasonable doubt 

that defendant was armed and hence guilty of armed robbery. The offense of armed robbery 

as charged in this case required proof that defendant possessed a firearm. 720 ILCS 5/18-

2(a)(2). A firearm is defined by statute as any device designed to expel a projectile by action 

of an explosion or expansion or escape of gas. 430 ILCS 65/1.1. The statute also contains 

several exceptions to this general definition, such as pneumatic guns, spring guns, paint ball 

guns, and B-B guns.  

 Although the statute contains exceptions, the term firearm is defined broadly, and 

contrary to defendant’s argument that the State must prove the existence of a firearm by 

direct or physical evidence, the unequivocal testimony of a witness that defendant possessed 

a gun is sufficient circumstantial evidence that defendant was armed. Here, a witness 

testified that defendant held a black gun at his side during the robbery. There was no 

evidence suggesting that the gun falls within any of the statutory exceptions to the broad 

general definition of a firearm. The State thus proved defendant guilty of armed robbery. 

  

People v. Watt, 2013 IL App (2d) 120183 The armed robbery statute was amended in 2000 

to create substantively different offenses, armed robbery with a dangerous weapon other than 

a firearm, and armed robbery with a firearm. 720 ILCS 5/18-2(a)(1), (a)(2).  

 Defendant was charged with armed robbery committed with a firearm. It was error 

for the court to instruct the jury that it could convict defendant of armed robbery based on 

his being armed with a dangerous weapon, where armed robbery with a dangerous weapon 

no longer exists under the current statute. Although the instruction was authorized by IPI, 

it does not correctly state the law and should no longer be given. The instructions should be 

modified to reflect the current state the law. 
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 The Appellate Court affirmed, finding that the error did not amount to plain error. 
  

People v. Toy, 407 Ill.App.3d 272, 945 N.E.2d 25 (1st Dist. 2011) Prior to January 1, 2000, 

the armed robbery statute provided only that the offender be armed with a dangerous 

weapon.  The present statute makes clear that being armed with a “dangerous weapon” and 

a “firearm” are two different offenses under different subsections. 

 Defendant was charged with being “armed with a dangerous weapon, to wit: a gun.”  

The indictment did not specify under which subsection of the statute defendant was charged.  

Relying on People v. Ross, 229 Ill.2d 255, 891 N.E.2d 865 (2008), defendant argued that the 

State failed to prove that he was armed with a dangerous weapon because there was no 

evidence that the gun he carried was loaded or capable of being used as a bludgeon. The court 

rejected that argument, noting that Ross was charged under the previous version of the 

armed robbery statute. Proof of a dangerous weapon is no longer required where defendant 

is armed with a firearm. Relying on its analysis in affirming defendant’s aggravated criminal 

sexual assault conviction (see SEX OFFENSES, §46-2(a)), the court held that the evidence 

supported a finding that defendant was armed with a firearm.  
 

People v. Thorne, 352 Ill.App.3d 1062, 817 N.E.2d 1163 (1st Dist. 2004) Although the 

armed robbery statute does not define the term “dangerous weapon,” case law divides objects 

that are alleged to be “dangerous weapons” into four categories: (1) those which are dangerous 

per se (such as knifes and loaded guns); (2) those which are never dangerous weapons (such 

as plastic toys); (3) those which are not necessarily dangerous weapons but can be so used 

(such as an unloaded gun or a toy gun made of heavy metal and which can be used as a 

bludgeon or a dangerous weapon); and (4) those which are not necessarily dangerous but 

were used in a dangerous matter in the robbery at issue. Where there was no evidence that 

a BB gun was loaded or used in a dangerous manner, the weapon fell in the third category 

and could be a “dangerous weapon” only if it was capable of being used as a bludgeon or 

dangerous weapon. Because the State failed to present any evidence of the physical 

characteristics of the BB gun, and introduced neither the gun nor a photograph of it, the 

evidence was insufficient to establish that it was a “dangerous weapon.”  
 

People v. Lovings, 275 Ill.App.3d 19, 655 N.E.2d 1152 (2d Dist. 1995) The evidence showed 

that defendant entered the victim’s car, announced that he had a gun and demanded the 

victim’s money.  No gun was ever displayed.  Defendant was acquitted of armed robbery but 

convicted of robbery.  On appeal, he contended that the evidence did not show that he 

threatened the victim with the “imminent use of force.”  The Court rejected this argument.  

The “threat of imminent force” requirement is satisfied “if the fear of the alleged victim was 

of such a nature as in reason and common experience is likely to induce a person to part with 

property against his will.” The Court held that a reasonable person would clearly be induced 

to part with his money against his will where a stranger claims to be armed and demands 

money.  

 

People v. Bias, 131 Ill.App.3d 98, 475 N.E.2d 253 (4th Dist. 1985) The Court reduced 

defendant’s conviction from armed robbery to robbery because there was insufficient evidence 

to prove that a dangerous weapon was used. The only evidence as to the nature of the object 

pointed at the complainant’s neck was the complainant’s testimony that it could have been a 

“very sharp fingernail.”   

 

People v. Watkins, 94 Ill.App.3d 749, 419 N.E.2d 54 (3d Dist. 1981) Defendant was 
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convicted of armed robbery based on testimony that he had a “metal object” in his hand and 

pointed a knife with a tarnished blade at the victim. The defendant attempted to cross-

examine the complainant about whether the “knife” could have been plastic. The State’s 

objection to this line of questioning was sustained. In closing argument, the prosecutor told 

the jury that it “doesn’t matter what the blade was made out of . . . [whether] it was metal[,] 

plastic . . . [or] marshmallow.” The Court held that the trial judge erred by prohibiting inquiry 

into the nature and composition of the weapon, and that the error was compounded by the 

prosecutor’s closing argument. The issue of whether a weapon is “dangerous” is for the jury, 

and the trial judge’s rulings improperly restricted the jury and misled it as to the law.     
 

People v. Fiala, 85 Ill.App.3d 397, 406 N.E.2d 931 (3d Dist. 1980) Defendant handed a food 

store employee a note that said “ This is a stick-up. Give the man in front of you the money.” 

None of the eyewitnesses to the robbery observed a weapon. Immediately after the robbery, 

the defendant was chased and apprehended by the police. A gun was found where he was 

apprehended; however, the evidence suggested that during the chase defendant retrieved a 

gun from under his car seat. Thus, the circumstantial evidence was insufficient to prove that 

defendant possessed the gun during the robbery.   

 

§42-4  

Aggravated Robbery 

Illinois Appellate Court 
People v. Johnson, 2015 IL App (1st) 141216 Whether a crime is a lesser-included offense 

is determined by the “charging instrument” test, which permits conviction of an uncharged 

offense if: (1) the instrument charging the greater offense contains the broad foundation or 

main outline of the lesser offense, and (2) the evidence rationally supports a conviction on the 

lesser offense. The latter question is to be considered only after it is determined that the 

uncharged crime is a lesser-included offense. 

 A charge may set forth the broad foundation or main outline of the lesser offense even 

if it does not contain every element of the lesser offense, so long as the missing element can 

be reasonably inferred. Here, defendant was charged with armed robbery for knowingly 

taking currency from the person or presence of the complainant by the use of force or by 

threatening the imminent use of force while being armed with a firearm. The complainant 

testified that defendant pointed a firearm at him, but no weapon was recovered and the State 

did not produce a firearm at trial. 

 The trial court found that the evidence was insufficient to establish that the item 

which defendant displayed was a firearm. However, the judge entered a conviction for 

aggravated robbery. Aggravated robbery occurs when a person commits robbery while 

indicating verbally or by conduct that he or she is armed with a firearm, even if it is later 

determined that there was no firearm. 

 The Appellate Court concluded that the armed robbery charge alleged the broad 

outline of aggravated robbery. The court found that the allegation that defendant took 

property “by the use of force or by threatening the imminent use of force” while armed with 

a firearm provided a basis to reasonably infer that the defendant indicated either verbally or 

by his actions that he was armed. Thus, aggravated robbery was a lesser included offense of 

armed robbery. 

 The court concluded, however, that the evidence was insufficient to justify a conviction 

for aggravated robbery. The only evidence showing that defendant indicated that he was 
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armed was the complainant’s testimony that defendant displayed an item which the trial 

court found not to be a firearm. “The trial court did not find the victim’s testimony about a 

firearm credible enough to conclude that defendant frightened him with a firearm, and thus 

the evidence was also insufficient for aggravated robbery.” 

 The court reached the issue as second-stage plain error, finding that the entry of a 

conviction on a crime which is not a lesser-included offense violates the fundamental right to 

notice of the charges and affects the fairness of the trial and the integrity of the judicial 

process. 

 Defendant’s conviction for aggravated robbery was reduced to simple robbery and the 

cause was remanded for re-sentencing. 

 

People v. Kelley, 328 Ill.App.3d 227, 765 N.E.2d 1109 (1st Dist. 2002) Under the 

circumstances of this case, the charge did not allege aggravated robbery as a lesser included 

offense of armed robbery. The charge did not allege the main outline of aggravated robbery, 

which requires proof that the defendant indicated verbally or by his conduct that he was 

armed with a firearm or dangerous weapon, where it alleged only that he used or threatened 

to use force to obtain property. In addition, because the trial judge explicitly found that the 

State had not satisfied the reasonable doubt standard on armed robbery, it would be 

“inappropriate” to remand the cause for a trial on an aggravated robbery that was never 

charged.  

 

§42-5  

Vehicular Hijacking 

Illinois Supreme Court 
People v. Grayer, 2023 IL 128871 The supreme court affirmed defendant’s conviction for 

attempt vehicular hijacking, over his contention that he lacked the specific intent to deprive 

the owner of the car. The evidence at trial showed that defendant was intoxicated and 

believed that his Lyft rideshare driver was taking him in the wrong direction. From the 

backseat, defendant grabbed the driver’s sleeve and threatened to kill him. The driver 

stopped the vehicle at a gas station, exited, and called police. While waiting for the police, 

defendant got into the driver’s seat of the vehicle while in possession of a set of keys he had 

taken from the vehicle. Defendant shook the keys at the driver, and eventually fell asleep in 

the driver’s seat. 

 On appeal, defendant argued that he was intoxicated and lacked the ability to form 

the specific intent to commit the offense. The appellate court affirmed. Defendant renewed 

his arguments before the supreme court. 

 The supreme court first determined the role of voluntary intoxication on its analysis. 

The court noted that 725 ILCS 5/6-3 was amended in 2002. Prior to this amendment, 

voluntary intoxication could be raised as an affirmative defense to specific intent crimes. 

After amendment, section 6-3 states that an intoxicated individual “is criminally responsible 

for conduct unless such condition is involuntarily produced and deprives him of substantial 

capacity either to appreciate the criminality of his conduct or to conform his conduct to the 

requirements of law.” Thus, Illinois no longer recognizes voluntary intoxication as an 

affirmative defense. But the amendment to section 6-3 does not mean evidence of voluntary 

intoxication is always inadmissible. Rather, its admissibility is governed by the rules of 

evidence. Given intoxication can affect one’s state of mind, including one’s specific intent, it 

will generally be relevant and therefore admissible. 
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 Nevertheless, even considering defendant’s intoxication, he could not establish that 

in the light most favorable to the State, no rational trier of fact could have found he had the 

specific intent to steal the complainant’s car. While defendant argued that he only intended 

to stop the complainant from driving in the wrong direction and that his threats were mere 

“drunken hyperbole,” the supreme court held that it does not matter why defendant intended 

to take the car. Attempted vehicular hijacking only requires an intent to take a vehicle by 

force or threat of imminent force. And even though some of defendant’s actions at the gas 

station, including falling asleep with the keys in the car, belied the evidence of an intent to 

steal, other facts supported the State’s theory, including the fact that defendant sat in the 

driver’s seat. Because the State is not required to exclude every reasonable alternative 

explanation consistent with defendant’s innocence, the existence of some exculpatory facts 

did not require reversal. 

 
People v. Reese, 2017 IL 120011 A defendant commits vehicular hijacking when he takes a 

motor vehicle from a person or the immediate presence of a person by the use or threat of 

force. 720 ILCS 5/18-3(a).  

 Defendant entered a bus through open doors, stood over the driver with a knife in his 

hand, and ordered the driver to drive the bus or he would stab him. The driver drove the bus 

a short distance and then struggled with defendant, who eventually ran out of the bus. 

Defendant was convicted of aggravated vehicular invasion. On appeal, defendant argued that 

the evidence failed to show he committed vehicular invasion because he merely 

commandeered the bus, but never took it from the driver. 

 The Supreme Court held that the offense of vehicular invasion includes situations 

where the defendant exercises control over a vehicle by threatening the driver with force. The 

court noted that a victim may be subject to a greater risk of violence if he remains in the 

vehicle with the defendant. Given that greater risk of harm, vehicular hijacking includes the 

forceful taking of a vehicle while the driver remains inside. 

 Defendant’s actions of threatening the bus driver with a knife and ordering him to 

drive “fall squarely within the conduct prohibited by the vehicular hijacking statute.” 

Defendant’s conviction was affirmed. 
 

People v. Ligon, 2016 IL 118023 Under the “identical elements” test, if the legislature 

provides two different penalties for the exact same elements, then one of the penalties 

violates the proportionate penalties clause. Defendant was convicted of aggravated vehicular 

hijacking with a dangerous weapon other than a firearm (AVH/DW). Defendant was armed 

with a BB gun and the State charged this as “a dangerous weapon, to wit: a bludgeon.” Since 

this was his third Class X felony conviction, the trial court adjudged him an habitual criminal 

and sentenced him to natural life imprisonment.  

 Defendant filed a 2-1401 petition arguing that his sentence violated the proportionate 

penalties clause because AVH/DW had the identical elements as armed violence with a 

category III weapon but was punished as a Class X felony with a minimum of seven years 

imprisonment, while armed violence with a category III weapon was only punished as a Class 

1 felony. 

 The court found that the offense of AVH/DW as charged in this case did not have the 

identical elements as armed violence with a category III weapon. A defendant commits 

AVH/DW as charged here when he takes a motor vehicle from another person by force and is 

armed with a dangerous weapon other than a firearm. 720 ILCS 18-4. The charging 

instrument identified the dangerous weapon here as a bludgeon. In comparison, a defendant 
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commits armed violence with a category III weapon when he commits any felony and is armed 

with “a bludgeon, black-jack, slungshot, sand-bag, sand club, metal knuckles, billy, or other 

dangerous weapon of like character.” 720 ILCS 5/33A-1, 33A-2.  

 The AVH/DW statute does not define dangerous weapons. Instead, the definition is 

derived from common law and includes any object capable of being used in a manner likely 

to cause serious injury. Many objects, including the BB gun in this case, can be used in a 

deadly fashion as bludgeons and are thus properly classified as dangerous weapons even if 

they were not actually used in that manner. It is sufficient that they have the potential for 

such use.  

 By contrast, the armed violence statute specifically defines what constitutes a 

dangerous weapon. In People v. Davis, 199 Ill. 2d 130 (2002), the court held that a BB gun 

was not a bludgeon or other dangerous weapon of like character as defined by the statute. 

Although a BB gun might be used aa a bludgeon, it is not typically identified as such and 

thus is not “of like character” to the bludgeon-type weapons included as category III weapons. 

 Accordingly, the elements of AVH/DW are not identical to the elements of armed 

violence with a category III weapon.  

  

People v. Clark, 2016 IL 118845 A defendant may not be convicted of an uncharged offense, 

unless it is a lesser-included offense of the charged offense and the trial evidence rationally 

supports conviction on the lesser offense and acquittal on the greater offense. Courts use the 

charging instrument approach in determining whether an uncharged offense is a lesser-

included offense. 

 The State charged defendant with aggravated vehicular hijacking while armed with 

a firearm (720 ILCS 5/18-4(a)(4)) and armed robbery while armed with a firearm (720 ILCS 

5/18-2(a)(2)). Following a bench trial, the court acknowledged that defendant committed the 

offenses while armed with a gun, but determined that the gun was used as a bludgeon “and 

will be treated as such.” The court thus found defendant guilty of aggravated vehicular 

hijacking and armed robbery without a firearm. Defendant did not object to this finding. 

 Both the aggravated vehicular hijacking and armed robbery statutes make a clear 

distinction between committing these offenses while being armed with either (1) a firearm or 

(2) a dangerous weapon other than a firearm. 720 ILCS 5/18-2(a)(1), (2); 720 ILCS 5/18-

4(a)(3), (4). 

 The Illinois Supreme Court held that it “would have to stretch plain meaning and 

common understanding beyond a semblance of reason” to find that charging defendant with 

committing these offenses while armed with a firearm gave him notice that he was also 

charged with committing these offenses while armed with a dangerous weapon other than a 

firearm. The plain language of these statutes shows that the different offenses are mutually 

exclusive of each other. The offenses of aggravated vehicular hijacking and armed robbery 

without a firearm are not lesser-included offenses of the charged offenses. 

 Although defendant did not object to this error, the Supreme Court found that it was 

cognizable and remedial under the second prong of plain error. Plain error is applicable when 

clear or obvious error occurs and: (1) the evidence is so closely balanced that the error alone 

threatened to tip the scales of justice against defendant, regardless of the seriousness of the 

error; or (2) the error is so serious that it affected the fairness of defendant’s trial and 

challenged the integrity of the judicial process, regardless of the closeness of the evidence. 

 The court first held that the error here was clear since the two offenses as defined in 

the relevant statutes are mutually exclusive of each other. The court also found that the error 

challenged the integrity of the judicial process. Although the trial court may have attempted 

to afford defendant some benefit by convicting him of using a weapon other than a firearm 
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(when all of the evidence showed that he did in fact possess a firearm), the result of the trial 

court’s actions was that defendant was convicted of offenses that he was not charged with 

and did not commit. Permitting unauthorized convictions to stand challenges the integrity of 

the judicial process. 

 In reaching this decision, the court specifically declined to limit the second prong of 

plain error to the six types of structural error recognized by the United States Supreme 

Court. 

 The court affirmed the lower court’s judgment reducing defendant’s convictions to 

vehicular hijacking and robbery and remanding the case for resentencing. 

 

Illinois Appellate Court 
People v. Coleman, 2023 IL App (3d) 220191 Defendant was convicted of aggravated 

hijacking. The aggravating factor was that a minor under the age of 16 was “a passenger” at 

the time of the hijacking. 720 ILCS 5/18-4(a)(2). The facts showed that the minor was in the 

passenger seat when defendant approached the parked car and threatened the driver. But 

the minor had exited the car before defendant pulled the driver out and gained control of the 

car. Defendant argued that the minor was not a passenger because he was not in the car at 

the time of the taking and not inside the car when defendant began driving. 

 The act of hijacking takes place when the vehicle is taken from another. Here, the 

threat, the exiting of the car by the passengers, and the taking all took place within 30 

seconds, as seen on surveillance video. Defendant had reached into the vehicle and began 

guiding the driver our of the car before the minor exited. Thus, viewing the evidence in the 

light most favorable to the State, a rational trier of fact could find that the minor was a 

passenger during the hijacking. 

 

People v. Grayer, 2022 IL App (1st) 210808 Defendant’s conviction of attempt vehicular 

hijacking was affirmed over a challenge to the sufficiency of the evidence. The evidence at 

trial showed that defendant was intoxicated and believed that his Lyft rideshare driver was 

taking him in the wrong direction. From the backseat, defendant reached forward, grabbed 

the driver’s sleeve, and threatened to kill him. The driver stopped the vehicle at a gas station, 

exited, and called police. While waiting for the police, the driver observed defendant get into 

the driver’s seat of the vehicle while in possession of a set of keys he had taken from the 

vehicle. The driver identified those keys as his house keys, not the keys to the vehicle. 

 On appeal, defendant argued that the State failed to prove that he had the intent to 

commit vehicular hijacking or that his actions constituted a substantial step toward the 

commission of that offense. Instead, defendant maintained that he was highly intoxicated 

and was simply trying to get home. The appellate court rejected defendant’s argument. 

 First, the court clarified that voluntary intoxication is not an excuse for criminal 

conduct. In doing so, the court acknowledged, but found “misplaced,” it’s prior holding in 

People v. Slabon, 2018 IL App (1st) 150149, that a defendant’s voluntary intoxication may 

be relevant where it is so extreme as to render defendant incapable of forming a specific 

intent. Instead, looking to 724 ILCS 5/6-3, courts have consistently held that voluntary 

intoxication cannot be used as an affirmative defense to negate the element of intent. And, 

regardless, defendant’s intoxication here was not so extreme that it would have excused his 

conduct. 

 Further, the court found that defendant committed a substantial step toward 

vehicular hijacking where he grabbed the driver’s shirt, threatened to kill him, and 
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subsequently attempted to start the vehicle (albeit with the driver’s house keys). Defendant’s 

conviction was affirmed. 

 

People v. Walls, 2022 IL App (1st) 200167 Defendant and a co-defendant, Young, were 

charged with vehicular invasion after they stole a cell phone from the car of a Lyft driver 

while the driver was stopped at a red light in downtown Chicago. The evidence at defendant’s 

jury trial was that Young opened the passenger side door of the driver’s vehicle and asked for 

money. Defendant then opened the driver’s door and placed a flyer in front of the driver’s 

face. The driver attempted to close her door but was unable because defendant was holding 

it open. Young then reached into the car and took the driver’s cell phone. Both men fled but 

were apprehended by police a short time later. Defendant was in possession of the driver’s 

phone. The jury convicted defendant. 

 On appeal, defendant challenged the sufficiency of the evidence. Vehicular invasion 

as charged here required that the State prove that defendant, or one for whom he was legally 

responsible, “knowingly, by force and without lawful justification” entered or reached into a 

vehicle while it was occupied “with the intent to commit” a theft or felony therein. 720 ILCS 

5/18-6. The acts of reaching inside the vehicle, use of force, and theft, need not be 

contemporaneous so long as there is some concurrence between them. Here, defendant and 

Young opened both of the vehicle’s front doors in short succession. Defendant placed a flyer 

in front of the driver’s face, distracting her, and also kept her from closing her door. Young 

then reached in and took her cell phone. This evidence showed entry, specifically defendant 

and Young both reached into the vehicle at different points. And, defendant used force to 

keep the driver from closing the door. Finally, Young’s taking of the phone constituted a theft. 

 Further, the evidence showed that defendant was accountable for Young’s acts as well 

as his own. Defendant claimed he and Young had gone downtown to solicit charitable 

donations, but the group advertised on the flyer did not exist, and neither defendant nor 

Young carried any sort of container for their solicitations. Defendant and Young approached 

the driver’s vehicle together and fled together, with Young handing off the stolen phone to 

defendant as they ran. Also, one of the police officers testified that defendant admitted being 

part of a team that stole a phone from a vehicle that day, though defendant denied making 

that statement. Taking the evidence in the light most favorable to the prosecution, the State 

proved beyond a reasonable doubt that defendant was guilty of vehicular invasion. 

 
People v. Harris, 2017 IL App (1st) 140777 A defendant commits vehicular hijacking when 

he knowingly takes a vehicle from another by the use or threat of force. 720 ILCS 5/18-3. 

Vehicular hijacking is elevated to aggravated vehicular hijacking when the vehicle is taken 

from a “physically handicapped person.” 720 ILCS 5/18-4(a)(1). 

 Defendant was convicted of aggravated vehicular hijacking based on evidence that he 

took a vehicle from a deaf woman. Defendant argued on appeal that he should have only been 

convicted of vehicular hijacking because while the State proved that he took a vehicle from a 

handicapped person, it failed to prove that defendant knew the victim was handicapped. 

 The court held that the knowing mental state applied only to the act of taking the 

vehicle, not to the victim’s characteristics. In section 18-3, describing the non-aggravated 

form of vehicular hijacking, the adverb “knowingly” appears immediately before the phrase 

“takes a motor vehicle from the person.” In section 18-4, describing the aggravated form of 

the offense, the word “knowingly” does not appear at all. The statute does not assign any 

mental state to the aggravating circumstances. The State thus has no burden to prove a 

defendant knew that the victim was handicapped. 
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People v. Jackson, 2016 IL App (1st) 133823 A person commits vehicular highjacking by 

taking a motor vehicle from the “person or the immediate presence of another by the use of 

force or by threatening the imminent use of force.” 720 ILCS 5/18-3(a) The Criminal Code 

defines “another” as “a person or persons . . . other than the offender.” 720 ILCS 5/2-3. Thus, 

“another” can mean more than one person. 

 Noting a conflict in appellate authority, the court concluded that under the plain 

meaning of the vehicular hijacking statute only one count of vehicular highjacking can stand 

where the defendant takes a single vehicle from the immediate presence of several persons. 

 

In re Thomas T., 2016 IL App (1st) 161501 The vehicular invasion statute requires the State 

to prove that a defendant “by force” entered or reached into the interior of a motor vehicle 

while it was occupied by another person with the intent to commit a theft or felony. 720 ILCS 

5/18-6(a). The term “force” is not defined in the statute. But Black’s Law Dictionary defines 

force as “power, violence, compulsion, or constraint exerted upon or against a person or 

thing.” 

 Here a taxi driver was sitting in his cab at a stop light. Defendant opened the front 

passenger door of the cab and took a pouch of money and taxi receipts that was on the front 

passenger seat. Defendant closed the door and fled with the pouch. 

 The court held that the evidence did not show that defendant entered the taxi and 

took the pouch by force. Although defendant did exert some authority over the taxi, that 

authority was exercised without a showing of strength, power, or violence. The door was 

unlocked and defendant did not physically damage the taxi. In opening the unlocked door, 

defendant did not exercise constraint or compulsion over the driver. The State thus failed to 

meet its burden. 

 Defendant’s adjudication for vehicular invasion was reversed. 

 

People v. Wooden, 2014 IL App (1st) 130907 A defendant commits vehicular hijacking when 

he knowingly takes a motor vehicle from a person by the use or imminent threat of force. 720 

ILCS 5/18-3(a). A forcible felony includes several specifically enumerated felonies and any 

other felony which involves the use or threat of physical force or violence against any person. 

720 ILCS 5/2-8. The act of taking a motor vehicle from a person by force or threat of imminent 

force necessarily involves at least the contemplation that violence might be used. Vehicular 

hijacking thus falls within the definition of forcible felony. 

  

People v. McBride, 2012 IL App (1st) 100375 Defendant was charged with aggravated 

vehicular hijacking under the pre-amended version of 720 ILCS 5/18-4(a), which defined the 

offense as committing vehicular hijacking while “armed with a dangerous weapon.” At the 

time of the offense, the legislature had amended the aggravated vehicular hijacking statute 

to provide separate penalties for: (1) being armed “with a dangerous weapon, other than a 

firearm,” and (2) being armed with a firearm. Because case law had found the amendment to 

be unconstitutional under the proportionate penalties clause, however, the Appellate Court 

concluded that defendant was properly charged with the pre-amended version.  

 The evidence at trial showed that the defendant approached the complaining witness 

with a handgun which he held to the complainant’s forehead and which caused a bruise and 

a small amount of bleeding. The court found that there was sufficient evidence to allow the 

jury to find that the handgun was used as a dangerous weapon.   

 Under People v. Ross, 229 Ill. 2d 255, 891 N.E.2d 865 (2008), the trier of fact cannot 

presume that an object which has the outward appearance of a gun is loaded and operable, 

https://www.westlaw.com/Document/Ib2555d9ea00811e694bae40cad3637b1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N86D17001134511E2A626EF9DD6EFA1DD/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NE64A22A0DACD11DA9F00E4F82CEBF25B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I200ef61b845011e6b73588f1a9cfce05/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDC8EBCF0122811E2A64FAA1BEECFEC1A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDC8EBCF0122811E2A64FAA1BEECFEC1A/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I15ef45e71fed11e490d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N86D17001134511E2A626EF9DD6EFA1DD/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N86D17001134511E2A626EF9DD6EFA1DD/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NF781CA00DACD11DA9F00E4F82CEBF25B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I51fc6019a43d11e191598982704508d1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N869029D04A1D11E59836C6E1579D533D/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I3a81fd8a330a11ddb7e483ba170699a5/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


 23  

because such a presumption would shift to the defendant the burden of proving that the object 

was not dangerous. Instead, the State must prove dangerousness either by presenting 

evidence that the gun was loaded and operable or by showing that it either was used or was 

capable of being used as a bludgeon. Where the State fails to present evidence that a gun was 

loaded and operable, used in a dangerous manner, or capable of being used in a dangerous 

matter, as a matter of law it fails to prove dangerousness.  

 Because the handgun was actually used as a bludgeon and caused injury when the 

defendant forced it against the complainant’s forehead, the jury had sufficient evidence to 

find that the gun was dangerous. Therefore, defendant’s reasonable doubt challenge was 

rejected.  

 The court concluded, however, that the trial court committed reversible error when it 

gave a supplemental instruction concerning the definition of “dangerous weapon.” The trial 

court instructed the jury that the elements of aggravated vehicular hijacking include that 

the defendant was “armed with a dangerous weapon.” During deliberations, the jury sent a 

note to the trial judge asking for the definition of “dangerous weapon.” After consulting with 

counsel, the trial court gave a supplemental instruction combining the definition of 

“dangerous weapon” from the armed violence statute and a definition from Black’s Law 

Dictionary. Defense counsel objected to giving the definition from the armed violence statute.  

 The Appellate Court found that the supplemental instruction was erroneous because 

it informed the jury that a person is considered armed with a dangerous weapon if he carries 

a Category I, Category II, or Category III weapon, and defined a Category I weapon as a 

“handgun, sawed-off shotgun, sawed-off rifle, any other firearm small enough to be concealed 

upon the person, semi-automatic firearm, or machine gun.” The court concluded that this 

instruction could have misled the jury into believing that the handgun used by the defendant 

was dangerous per se, thus relieving the State of its obligation to prove that the weapon was 

either loaded and operable, actually used as a bludgeon, or capable of being used as a 

bludgeon. Because the supplemental instruction could have relieved the State of its burden 

to prove that the gun was a dangerous weapon, reversible error occurred. 

 The error was not harmless where the only issue at trial was whether defendant was 

armed with a dangerous weapon, a finding of dangerousness could only have been based on 

a finding that the gun was actually used as a bludgeon, and the supplemental instruction 

allowed the jury to sidestep that issue simply because the weapon was a handgun.  

 The conviction was reversed and the cause remanded for a new trial.  

 

People v. Robinson, 383 Ill.App.3d 1065, 892 N.E.2d 39 (1st Dist. 2008) Vehicular hijacking 

occurs when a person takes a motor vehicle from the person or immediate presence of another 

by use of force or by threatening the imminent use of force. 720 ILCS 5/18-3(a). Illinois case 

law holds that a person is in the “immediate presence” of a vehicle where at the time of the 

occurrence, she is either in the “immediate vicinity of the car” or has the vehicle within her 

“immediate control.”The complainant testified that while she was walking on the street 

“three houses away” from her parked car, the defendant seized her keys. The court concluded 

that the complainant was not in the “immediate presence” of her vehicle, and that the State 

therefore failed to prove defendant guilty beyond a reasonable doubt. 

 

People v. McGee, 326 Ill.App.3d 165, 761 N.E.2d 741 (3d Dist. 2001) Under 720 ILCS 5/18-

3(a), vehicular hijacking occurs where the defendant “takes a motor vehicle from the person 

or the immediate presence of another by the use of force or by threatening the imminent use 

of force.” Adopting the reasoning of People v. Cooksey, 309 Ill.App.3d 839, 723 N.E.2d 784 

(1st Dist. 1999), the court held that “immediate presence,” for purposes of the vehicular 
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hijacking statute, means that the vehicle must be taken from “within the immediate control 

of the alleged victim at the time of the occurrence.” The offense of vehicular hijacking did not 

occur where the defendant assaulted the victim inside a residence and took the keys to her 

car, which was parked outside.  

 

People v. Johnson, 314 Ill.App.3d 400, 732 N.E.2d 100 (1st Dist. 2000) Defendant was 

convicted of aggravated vehicular hijacking and armed robbery based on evidence that while 

he and a third party were test driving a car, defendant asked to see the title. Defendant later 

left the car, returned, displayed a revolver, and forced the owner out of the car. The Court 

reversed the conviction for armed robbery, finding that defendant did not use force or the 

threat of force to obtain the title.  Armed robbery occurs where, while armed with a 

dangerous weapon, an individual takes property from the person or presence of another by 

use of force or by threatening the imminent use of force. The evidence showed that the owner 

voluntarily handed the title to the defendant, and that force was not used or threatened. The 

fact that defendant later used a weapon to obtain possession of the car did not link the use of 

force to the taking of the title, because the required level of concurrence between the use of 

force and the taking of property was not shown. “The fact that the defendant left the car after 

receiving the title separates the acquisition of the title from defendant’s subsequent conduct 

that formed the basis of his aggravated vehicular hijacking charge.” 
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