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CH. 26
HOMICIDE

§26-1
First Degree Murder

Illinois Supreme Court

People v. Staake, 2017 IL. 121755 Where new and additional charges arise from the same
facts as the original charges and the State had knowledge of such facts at the time of the
commencement of the prosecution, the speedy trial term on the new charges is the same as
on the original charges. Continuances obtained in connection with the original charges
cannot be attributed to the defendant with respect to the new and additional charges, because
those charges were not before the court when the continuances were obtained.

The purposes of the rule that continuances on the original charge cannot be attributed
to defendant on the new charge is to ensure adequate notice of the subsequent charges and
to prevent trial by ambush.

The court concluded that where defendant was charged with second degree murder, a
subsequent charge of first degree murder was not a new and additional charge for purposes
of the speedy trial statute. Second degree murder is not a lessor included offense of first
degree murder, but rather a lessor mitigated offense. Because the State is required to prove
the elements of first degree murder before the trier of fact can consider whether there is a
mitigating factor which will reduce the charge to second degree murder, first degree and
second degree murder have the same elements. However, second degree has an additional
mitigating factor.

Because the State must prove first degree murder to obtain a conviction for second
degree murder, a defendant charged with second degree murder is on notice that the State
intends to prove the elements of first degree murder. Because the first degree murder charge
added to the prosecution relates back to the original second degree murder charge, it is not a
new offense. Therefore, delays attributable to defendant on the initial charge are also
attributable to him on the subsequent charge.

People v. Axtell, 2017 IL App (2d) 150518 During a domestic dispute, defendant struck
his girlfriend, Tammy Stone, with his hands three times over the course of a single evening.
The second of those strikes resulted in Stone losing consciousness briefly and sustaining
facial bruising and swelling. The third blow, less than an hour later, resulted in her death.

Relying on the long-standing principle that death is not ordinarily contemplated as a
natural consequence of a bare-fisted blow, defendant argued that he was not proved guilty of
first degree murder because that offense required knowledge of the strong probability of great
bodily harm. The Appellate Court distinguished the “bare-fisted” cases because in each, the
fatal blow was delivered during a single encounter, giving the offender no basis to infer that
the victim was weakened to the point where a single blow could cause great bodily harm.
That is, there was nothing to put those defendants on notice that they had the ability to cause
great bodily harm with a single strike.

Here, however, defendant had already knocked Stone unconscious and caused
bruising and swelling to her face less than an hour before he delivered the fatal blow. Thus,
defendant was on notice that his second blow had already caused great bodily harm. The
court made clear that it was not creating a per se rule that any loss of consciousness, no
matter how temporary, would always amount to great bodily harm. Rather, the court
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repudiated any per se rule to the contrary. On these facts, it was reasonable to infer that
defendant knew his act of striking Stone a third time, after she had lost consciousness from
the prior blow, created a strong probability of great bodily harm.

People v. Domagala, 2013 IL 113688 Illinois courts have held that an intervening cause
completely unrelated to the acts of the defendant will relieve the defendant of criminal
responsibility for an offense. Gross negligence or intentional medical maltreatment
constitutes such an intervening cause, and therefore may constitute a valid defense to a
murder charge.

People v. Amigon, 239 I11.2d 71, 940 N.E.2d 63 (2010) The issue of the proximate cause of
death is a question for the jury. The common-law year-and-a-day rule, under which murder
charges were barred if the victim died more than a year and a day after the date of the offense,
was abolished by the criminal code. The length of time between the offense and the victim’s
death is not determinative of whether defendant is liable for the murder based on the
foreseeability of the death, even where the victim apparently recovers from the injuries.

A rational trier of fact could find that the shooting committed by defendant was the
proximate cause of death. The victim had been shot in the neck, causing a spinal cord injury
that left him capable of moving only his head and biceps. He died of community-acquired
bacterial pneumonia five-and-a-half years after the shooting. In the interim between the
shooting and his death, he attended college.

The medical examiner was unable to establish actual damage to the victim’s immune
system or the specific type of bacteria involved due to the removal of some of the victim’s
organs and a delay in the autopsy. But the medical examiner testified that the victim’s
injuries affected his lung function and compromised his immune system, making him
susceptible to the infection that caused death. The cause of death was pneumonia due to
quadriplegia due to a gunshot wound to the neck.

People v. Davis, 231 I11.2d 349, 899 N.E.2d 238 (2008) Under the “one good count” rule, a
conviction on an indictment or information charging multiple types of murder is presumed to
be for the most serious offense charged. Where the most serious offense charged was
intentional murder, and the evidence was overwhelming on that charge, defendant was not
prejudiced by an erroneous instruction that defendant could be convicted of felony murder
predicated on an aggravated battery that was inherent in the first degree murder charge.

People v. Ehlert, 211 I11.2d 192, 811 N.E.2d 620 (2004) To prove the murder of a newborn,
the State must establish that the infant was born alive. Here, even if the fetus was born alive,
the evidence was insufficient to establish that its death resulted from defendant's criminal
acts.

The physical evidence was insufficient to determine the cause of death. Although
defendant concealed her pregnancy, gave birth at home, placed the fetus in a plastic bag, and
placed the bag next to a creek, the medical experts agreed that the child could have died of
natural causes either during or after birth. Although defendant's fiancé believed that he
might have heard a baby cry for a short period of time during the birthing process, the
medical evidence established that even if the baby was alive at birth it could have died of
natural causes.

People v. Ceja, 204 I11.2d 332, 789 N.E.2d 1228 (2003) Defendant was charged with first
degree murder as a principal. At trial, the State obtained instructions on guilt of first degree
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murder as an accomplice, arguing that defendant was accountable because he "agreed" to aid
in the planning and commission of the offense. The trial court refused defendant's request to
instruct on conspiracy to commit murder as a lesser included offense of first degree murder,
finding that conspiracy was not a lesser included offense because the charge did not claim
that defendant had "agreed" that another should commit the murder.

Because the indictment charged defendant with first degree murder only as a
principal, and contained no reference to any "agreement" that could form the basis of a
conspiracy instruction, conspiracy was not a lesser included offense in this case. The lesser
included offense inquiry does not include the jury instructions requested by the State, even
where those instructions expand the theory of culpability beyond that alleged in the
indictment.

People v. Villarreal, 198 111.2d 209, 761 N.E.2d 1175 (2001) Where defendant was charged
with two counts of first degree murder (felony murder and knowledge of strong probability of
death) and one count of second degree murder ("strong probability" murder where defendant
acted with an unreasonable belief that the circumstances would have justified the killing),
and raised self-defense, the trial court acted properly by instructing the jury that defendant
was charged with two "types" of first degree murder and by refusing to give a general "not
guilty" verdict form. The instructions provided a clear demarcation between the two types of
first degree murder and prevented the jury from convicting of second degree murder based
on felony murder.

In addition, a general "not guilty" verdict should not be given when a defendant is
charged with felony murder and a second type of first degree murder. "Otherwise, the general
‘not guilty' verdict would . . . appear to operate to absolve defendant" of all the charges, and
would require the jury to return what appear to be inconsistent verdicts in order to convict
of second degree murder.

People v. Cooper, 194 111.2d 419, 743 N.E.2d 32 (2000) In Illinois there is but one crime of
first degree murder, which can be committed in more than one way. Where defendant is
charged with first degree murder under one theory, the trier of fact is not precluded from
considering liability under theories not specifically charged, so long as defendant was not
prejudiced in preparing for trial or exposed to double jeopardy.

Where the trial court explicitly refused to consider felony murder, however, the double
jeopardy clauses of both the federal and State constitutions prohibit either a trial for felony
murder or a remand for the trial court to consider a felony murder theory.

People v. Williams, 161 111.2d 1, 641 N.E.2d 296 (1994) Where the indictment alleged that
defendant shot and killed the decedent, and at trial the State pursued the theory that
defendant was the principal, the trial court erred by giving an accountability instruction on
murder. Evidence showing that defendant agreed with two other persons to kill the decedent
could not be used to sustain a conviction of murder on an accountability basis; the State's
argument "confuses the legal concepts of conspiracy and accountability."

The improper accountability instruction was harmless, however, because the jury
could only have concluded that defendant was guilty as a principal or not guilty at all.

People v. Crane, 145 I11.2d 520, 585 N.E.2d 99 (1991) Defendant was charged with murder
for beating and burning the victim and thereby causing his death. In regard to the beating,
defendant claimed he acted in self-defense. In regard to the burning, he claimed that he
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believed the victim was already dead. The trial judge instructed the jury on self-defense but
refused to give an instruction on mistake of fact.

It was reversible error to refuse the mistake of fact instruction. The defense was
supported by the evidence: two police officers testified that defendant told them he believed
the victim was dead prior to the burning, the expert witnesses were unable to conclusively
determine whether the victim was alive at the time of the burning, and one expert testified
that a lay person seeing an unconscious body with the victim's injuries might reasonably
conclude he was dead.

A mistake of act is a valid defense if it negates a mental state that is an element of
the offense. Here, the mistake of fact, if believed by the jury, would have negated the mental
state required for murder.

People v. Brackett, 117 I11.2d 170, 510 N.E.2d 877 (1987) Defendant's acts need not be the
"sole and immediate cause of death." Defendant may be convicted of murder if his acts
contributed to the death. Where both defendant's acts and the victim's existing health
condition contribute to a death, there is sufficient proof of causation.

People v. Guest, 115 I11.2d 72, 503 N.E.2d 255 (1986) The murder statute requires proof of
intent or knowledge. A killing constitutes murder when it is proven that defendant: (1)
intentionally sought to bring about the death of another, or (2) had knowledge that his
conduct was practically certain to cause death or create a strong probability that death would
result. See also, People v. Wright, 111 I11.2d 18, 488 N.E.2d 973 (1986).

People v. Gleckler, 82 I11.2d 145, 411 N.E.2d 849 (1980) Compulsion defense is unavailable
where defendant is charged with murder. Additionally, evidence of compulsion does not
entitle defendant at murder trial to have jury instructed on voluntary manslaughter.

People v. Love, 71 111.2d 74, 373 N.E.2d 1312 (1978) Further medical testimony was not
required to establish causal connection between defendant's actions (severe kicking of
decedent) and death. When evidence suggests that acts unconnected to defendant might have
caused the injury, medical testimony may be necessary to assist the trier of fact in
determining whether defendant's acts constituted a contributing factor. Here, however, there
was no evidence suggesting an act or cause of injury apart from defendant's conduct.

People v. Holmes, 67 I11.2d 236, 367 N.E.2d 663 (1977) Elements of murder include proof
of death and proof of a criminal agency causing death. Both must be established beyond a
reasonable doubt. After these elements (the corpus delicti) have been proved, the evidence
must establish beyond a reasonable doubt that defendant was the criminal agency (or placed
in motion the criminal agency) that caused the death.

People v. Garrett, 62 111.2d 151, 339 N.E.2d 753 (1975) Murder conviction reversed. Judge
at bench trial improperly concluded that suicide was not possible. The coroner's pathological
report and protocol and various scientific treatises were reviewed. Defendant's conduct in
bringing the weapon to the scene (a motel) and hiding it afterwards did not support an
inference of guilt, because the conduct was equally consistent with the actions of an innocent
man acting in panic.
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People v. Coleman, 49 I11.2d 565, 276 N.E.2d 721 (1971) Indictment for murder need not
allege the means used to accomplish the death. Such an allegation is a formal part of the
indictment and may be added by amendment.

People v. Koshiol, 45 I11.2d 573, 262 N.E.2d 446 (1970) Specific intent is a state of mind
and, if not admitted, can be shown by surrounding circumstances. Intent to take a life may
be inferred from the character of the assault, use of a deadly weapon, and other
circumstances.

People v. Fiddler, 45 I11.2d 181, 258 N.E.2d 359 (1970) A certified copy of a coroner's death
certificate is not admissible to show cause of death.

Illinois Appellate Court

People v. Keys, 2023 IL App (4th) 210630 The court rejected defendant’s argument that his
conviction of first degree murder should be reversed outright or reduced to involuntary
manslaughter. Specifically, defendant argued that the State failed to establish the requisite
mental state. Evidence at trial was that defendant told the police that his girlfriend pulled a
starter pistol on him and he pulled a revolver in return, accidentally shooting her in the face
in the process. Defendant further explained that as soon as he saw blood on his girlfriend’s
face, he determined she still had a heartbeat. He did not call for help, however, and instead
simply stayed with her for the next 30 minutes until she died. Defendant then concealed his
girlfriend’s death by relocating, burning, and dismembering her body. Defendant’s actions
after-the-fact demonstrated consciousness of guilt. Taken in the light most favorable to the
prosecution, the evidence was sufficient to sustain defendant’s conviction of knowing or
intentional murder, and thus defendant’s conviction was affirmed.

People v. Feliciano, 2020 IL App (1st) 171142 Where 94-year-old victim was hospitalized
from the date of injury until his death 41 days later, defendant’s act of beating the victim was
proved beyond a reasonable doubt to be the cause of the victim’s death. The victim lived
independently until the date of the beating, and the health complications he suffered while
hospitalized were part of a general deterioration of his overall health which was set in motion
by the beating. The defendant’s actions need not be the sole and immediate cause of death to
support a murder conviction.

People v. Nelson, 2020 IL App (1st) 151960 Defendant admitted to shaking his seven
month-old baby and was convicted of aggravated battery. The shaking led to cerebral palsy,
resulting in a lack of mobility and motor control. As of five years after the event, the child
could still not crawl, sit up, or walk on his own. One night her mother put the child to sleep
on his back in his bed. Sixteen hours later, she discovered the child he had fallen off the bed,
face-first, into a body pillow, and had died. An expert testified the cause of death was
suffocation from being unable to move off the pillow, which in turn was caused by the brain
trauma suffered five years earlier. Defendant was thus found guilty of first-degree murder,
14 years after the incident, and received a 25-year sentence.

The Appellate Court remanded for a new trial. It agreed with the defendant’s
argument that the trial court misunderstood or simply failed to decide the issue of
supervening causation. The causation element of any offense is composed of both cause-in-
fact and proximate cause. To establish cause-in-fact in a murder case, the State must prove
defendant’s conduct contributed to the death, even if it was not the sole or immediate cause.
As for proximate cause, the issue is fairness: the causal link between the conduct and the
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death must be sufficiently close “that the defendant may fairly be held responsible for the
actual result.” As such, a defendant is culpable for the foreseeable results of his conduct. On
the other hand, if a superceding factor “completely unrelated to” or, as IPI Criminal No. 7.15
puts it, “unconnected with the defendant,” intervenes and brings about the victim’s death,
that new factor will “relieve the defendant of criminal responsibility” for the death,
notwithstanding the defendant’s original infliction of potentially fatal injuries. An example
of one such factor is gross negligence.

The State retains the burden of proof in establishing proximate cause, including the
burden to prove beyond a reasonable doubt that a supervening cause did not cause the death.

Here, the defense argued that a supervening cause caused the child’s death, implying
the possibility of foul play, and specifically mentioning gross negligence in his care. The
defense had support in the evidence: the child was placed on his back and could not roll over,
he was left unattended for 16 hours, his mother used a body pillow instead of a bed rail, and
the child no longer suffered from the type of intense seizures that may have propelled him
onto his front. Yet neither the State’s rebuttal nor the trial court’s findings of fact grappled
with or even acknowledged these facts, let alone the legal theory of superceding causation.

The court’s misunderstanding of an element of the offense violated due process by
depriving defendant of a fair trial. Because constitutional error occurred, reversal is required
unless the State can establish the error to be harmless beyond a reasonable doubt. The State
in this case cannot show there was overwhelming evidence of guilt such that the error did
not affect the verdict. Notably, the State offered no evidence to support the inference that the
child rolled over on his own.

A new trial was ordered. On retrial, the State must prove that the cause of death was

sufficiently foreseeable in the natural sequence of events put into motion by defendant’s
conduct, such that it would not be unfair to hold the defendant criminally liable for the death.

People v. Cowart, 2015 IL App (1st) 113085 TUnder the common design rule of
accountability, where two or more people engage in a common criminal design, any acts in
furtherance of that common design are considered to be the acts of all the members, and they
are all legally responsible for the consequences of those acts. The Appellate Court reversed
defendant’s conviction for first degree murder holding that there was no evidence that
defendant or anyone he was accountable for under a theory of common design fired the shot
the killed Lee, the deceased victim.

The evidence showed that a fight broke out at a large street party attended by 100 -
200 people. During the fight, which involved numerous individuals, defendant punched a
woman in the face, and later fired shots at some of the women he was fighting with. Several
men associated with defendant also fired shots at the women. Many other men at the party
who were not associated with defendant had guns and fired shots.

At some point during the melee, Lee was shot in the back and killed. The person who
fired the fatal shot was never identified. The State’s evidence thus showed that defendant
and his associates shot at the group of women they were fighting with, but did not show that
any of these shots hit Lee by accident.

To establish a common criminal design resulting in murder the State had to prove
that Lee’s unknown shooter shared defendant’s common design to shoot at the women, but
instead shot Lee by accident. The State failed to show this and thus failed to prove that
defendant was accountable for Lee’s murder.
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People v. Hill, 2014 IL App (2d) 120506 The defendant is presumed to have been convicted
of the least serious offense where the jury returns a general verdict after the trial court denies
a defense request for specific verdicts on multiple counts of first degree murder which carry
sentencing and “one-act, one-crime” ramifications. (People v. Smith, 233 Ill. 2d 1, 906
N.E.2d 529 (2009)). Thus, where the jury returned a general verdict after the trial court
refused a request for specific verdict forms, and a consecutive sentence would be required for
the predicate of felony murder if the conviction was for intentional or knowing murder, the
trial court must vacate the conviction for the predicate of felony murder.

The court noted that Smith has been limited to situations in which the trial court
refuses a defense request for separate verdict forms. Thus, the failure to request separate
verdicts cannot form the basis for a finding of ineffective assistance. Defendant’s convictions
for first degree murder and aggravated arson were affirmed.

People v. Mars, 2012 IL App (2d) 110695 When the State has shown the existence, through
the act of the accused, of a sufficient cause of death, the death is presumed to have resulted
from such act, unless it can be shown that the death was caused by a supervening act
disconnected from any act of the accused. The injury inflicted by the accused need not be the
sole or immediate cause of death in order to constitute the legal cause of death.

Once the State establishes a sufficient legal proximate cause of death through an act
for which the defendant is responsible, a presumption arises that the death resulted from the
culpable act of the defendant. The presumption can be rebutted by contrary evidence, such
as that the sole cause of death was the intervening gross negligence of physicians. Gross
negligence or intentional medical maltreatment constitutes a valid defense when it is
disconnected from the culpable act of the defendant because the intervening conduct is
abnormal and not reasonably foreseeable.

An intervening cause must be completely unrelated to the acts of the defendant to
relieve the defendant of criminal liability. Therefore, for the defendant to show that the
victim’s death was due to a supervening cause relieving him of responsibility, he must show
that the victim’s medical treatment was grossly negligent and that the death was completely
unrelated to any act of the defendant. The alleged act or omission of the victim’s physicians
must be disconnected from the culpable act of the defendant.

The evidence at trial was that the cause of the victim’s death was sepsis due to
necrotizing fasciitis resulting from an incised injury to the arm inflicted by the defendant.
Even assuming that it amounted to gross medical negligence, any delay in treatment of that
infection would not qualify as a supervening cause because, but for the wound inflicted by
the defendant, the infection would not have entered the body. The legal chain of causation
connecting the stab wound inflicted by the defendant to the victim’s ultimate death was
unbroken.

People v. Quevedo, 403 Ill.App.3d 282, 932 N.E.2d 642 (2d Dist. 2010) 720 ILCS 5/9-
1(a)(2) provides that a person commits first degree murder if he performs the acts which
cause death with knowledge that those acts “create a strong probability of death or great
bodily harm.” The court found that under §9-1(a)(2), the requisite mental state is knowledge
that there is a strong probability of death or knowledge that there is a strong probability of
great bodily harm. The State did not charge defendant improperly by alleging in one count
that he acted with knowledge of the strong probability of death, and in a second count that
he acted with knowledge of the strong probability of great bodily harm.
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However, the court criticized the State for bringing two counts rather than one.
“Deviating from the statute when drafting charging instruments is unnecessary and should
be avoided.”

People v. Amigon, 388 Ill.App.3d 26, 903 N.E.2d 843 (15t Dist. 2009) To obtain a murder
conviction, the State must prove beyond a reasonable doubt that defendant's actions caused
the victim's death, but it need not prove that defendant's acts were the sole and immediate
cause of death. Instead, a murder conviction will lie if the prosecution proves that defendant's
criminal acts proximately contributed to the death.

Thus, a defendant will be found criminally liable where his criminal act set in motion
a chain of events which culminated in death. By contrast, an intervening cause that is
completely unrelated to defendant's criminal act relieves defendant of criminal liability.

Where defendant fired a shot which severed the victim's spinal cord and left him with
a weakened immune system and a compromised ability to expel air, and the victim died
several years later from pneumonia which according to expert testimony was more likely to
occur in a quadriplegic, the State proved sufficient causation to support a murder conviction.

People v. Payton, 356 Ill.App.3d 674, 826 N.E.2d 1011 (1st Dist. 2005) The judge gave
contradictory and confusing instructions regarding the relationship between first degree
intentional or knowing murder, first degree felony murder, and second degree murder based
on provocation, and also erred in giving any felony murder instructions at all.

Where a defendant is charged with both first degree felony murder and first degree
intentional or knowing murder, and the jury is to be instructed as well on second degree
murder, the IPI instructions distinguish between the first degree felony murder count, as to
which second degree murder is not in issue (because guilt of felony murder renders irrelevant
the factors which mitigate first degree murder to second degree murder), and the first degree
intentional and knowing counts, as to which conviction may not occur unless the jury first
considers whether the mitigating factors justifying a conviction of second degree murder are
present.

Thus, as to the first degree felony murder count, the judge should have given IPI
Criminal 4th 7.02 (issues in first degree murder when second degree murder is not also in
issue), an instruction that omits any references to second degree murder and first degree
intentional and knowing murder. As to the first degree intentional and knowing murder
counts, the judge should have given IPI 7.04X (issues where jury instructed on first degree
murder and second degree murder (provocation)), which includes language regarding second
degree murder but omits any reference to first degree felony murder. Also, the judge should
have given IPI 7.01X, an instruction that explains to the jury the reason for designating first
degree intentional and knowing murder with one label (type A murder), and first degree
felony murder with another (type B murder).

People v. Rollins, 295 I11.App.3d 412, 695 N.E.2d 61 (5th Dist. 1998) Defendant argued that
he was entitled to a "mistake of fact" instruction at his murder trial because if the jury
believed that the death was caused by drowning, it might have found that defendant lacked
intent to kill because he thought the decedent was already dead when he placed her in the
water. In support, defendant cited People v. Crane, 145 I11.2d 520, 585 N.E.2d 99 (1991),
which held that defendant was entitled to a "mistake of fact" instruction where he beat the
decedent in self-defense and then burned the body in the mistaken belief that death had
already occurred.
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In Crane, the critical consideration was that the actions which injured the decedent
were justified. Here, by contrast, defendant's beating of the decedent was not justified. The
"mistake of fact" defense is unavailable where the injuries which lead to a mistaken
conclusion that death has occurred were inflicted without justification.

People v. Caldwell, 295 I11.App.3d 172, 692 N.E.2d 448 (4th Dist. 1998) Decedent's decision
to be taken off life support was not an intervening event so that defendant's infliction of
injuries requiring life support was not the cause of death. To be a "supervening cause,”" a
subsequent event must be a "new effective cause which, operating independently of anything
else, becomes proximate cause" of the death.

Decedent's decision to remove "artificial life support" was a natural and foreseeable
result of defendant's wrongful acts that caused the injury. "The cause of . . . death was not
the removal of the ventilator, but the criminal act that defendant performed which generated
the need for the life support in the first instance." See also, People v. Pinkney, 322 I1l.App.3d
707, 750 N.E.2d 673 (1st Dist. 2000) (trial court erred by giving a "cause of death" instruction
where there was no evidence of an intervening and alternate explanation for the cause of
death, such as malpractice by medical personnel who attempt to treat the decedent for
injuries caused by defendant).

People v. Gillespie, 276 I11.App.3d 495, 659 N.E.2d 12 (1st Dist. 1995) Actual knowledge of
the mother's pregnancy is an essential element of the offense of intentional homicide of an
unborn child (720 ILCS 5/9-1.2).

People v. Kent, 111 I11.App.3d 733, 444 N.E.2d 570 (1st Dist. 1982) Defendant was convicted
of the murder of her month-old daughter, on the theory she fed the child alcoholic beverages
knowing that her actions created a strong probability of death or great bodily harm. The
conviction was reversed because the medical evidence was insufficient to prove that
defendant's acts were the cause of death.

People v. Howard, 74 Ill.App.3d 870, 393 N.E.2d 1084 (2d Dist. 1979) Defendant's
conviction for the murder of her four-year-old son was reversed. The evidence was entirely
circumstantial, and there was no substantial evidence connecting defendant with the killing.
The fact that defendant had an opportunity to commit the offense was not sufficient to
establish guilt beyond a reasonable doubt, particularly where there was no showing that
defendant had any motive for the killing and the State's own evidence "lends credence to the
intruder theory relied upon by the defense."

People v. Brown, 57 I11.App.3d 528, 373 N.E.2d 459 (1st Dist. 1978) Defendant stabbed the
deceased, who had surgery and was released from the hospital. The decedent died eleven
days after the incident, after experiencing pains and receiving treatment from a physician.
The medical expert surmised that death was caused by blood clots originating from the site
of the stabbing injury. However, the expert gave no "foundations of fact and reasons" for his
opinion.

Evidence was insufficient to prove that act of stabbing caused the death. Without
supporting facts, the connection between defendant's act and the subsequent death is mere
inference and speculation. Murder conviction reduced to attempt murder.

People v. Dillon, 28 I11.App.3d 11, 327 N.E.2d 225 (1st Dist. 1975) Whether there is a causal
relationship between defendant's conduct and the death is a question for the trier of fact.
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When the State shows the existence, through the acts of defendant, of a sufficient cause of
death, the death is presumed to have resulted from such act unless death appears to have
been caused by a supervening act unconnected to any act of defendant.

People v. Holsapple, 30 Ill.App.3d 976, 333 N.E.2d 683 (5th Dist. 1975) Defendant's
conviction for murder was reversed. The evidence was wholly circumstantial and there was
a time factor:
"It is difficult to believe the defendant could have done so much in so little time; that human
hair matching neither the deceased nor defendant was found on the dress and torn, blood-
stained underpants of the deceased; no blood of defendant was found in the blood-splattered
cabin; and no fingerprints of defendant were found."

Though the jury was justified in disregarding defendant's alibi testimony (since it was
"just not believable"), "an incredible explanation denying guilt is not an admission of guilt -
even though it may not aid the defendant, it does not supplement the proof required of the
State."

People v. Hughes, 17 I1l.App.3d 404, 308 N.E.2d 137 (1st Dist. 1974) Convictions for murder
and voluntary manslaughter reversed. Two State witnesses identified defendant as the
perpetrator, but their testimony was doubtful. One witness failed to tell her friends or the
police shortly afterwards that she had witnessed the incident when "it would have been
natural to assert it"; in addition, she identified defendant only after twice viewing him in a
lineup.

People v. McKibben, 24 Ill.App.3d 692, 321 N.E.2d 362 (1st Dist. 1974) Conviction for
murder (following bench trial) reversed. The sole identification witness was a narcotic addict
who was blind in one eye and "high" at the time of the incident. Also, the witness made a
prior statement that contradicted portions of his trial testimony and identified defendant
from viewing a single photograph.

People v. Price, 21 I1l.App.3d 665, 316 N.E.2d 289 (1st Dist. 1974) Conviction for murder
(following bench trial) reversed. Uncorroborated testimony of accomplice witnesses was
discredited, contradicted and filled with inconsistencies and improbabilities.

People v. Humble, 18 Ill.App.3d 446, 310 N.E.2d 51 (5th Dist. 1974) Defendant could be
convicted of a homicide though the blow would not have killed a person in good health.

People v. Calhoun, 4 Ill.App.3d 683, 281 N.E.2d 363 (1st Dist. 1972) Murder conviction
reversed. State's circumstantial case showed that defendant shot decedent but not that
defendant acted with the requisite mental state.

People v. Smith, 3 Ill.App.3d 64, 278 N.E.2d 551 (1st Dist. 1971) Murder conviction
reversed. The circumstantial evidence of guilt came from a witness whose testimony was
weak, contradictory, impeached and refuted. Also, the witness was uncorroborated though
the State was aware of numerous other occurrence witnesses. See also, People v. Newson,
133 Ill.App.2d 511, 273 N.E.2d 478 (1st Dist. 1971) (murder conviction reversed; State's
testimony contained many contradictions and inconsistencies as well as discrepancies
concerning description of the assailant).
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People v. Mostafa, 5 I11.App.3d 158, 274 N.E.2d 846 (1st Dist. 1971) Conviction for murder
by accountability reversed where evidence consisted of impeached, contradicted and
uncorroborated testimony of accomplice witness.

People v. Ephraim, 133 I11.App.2d 310, 273 N.E.2d 225 (1st Dist. 1971) Murder conviction
reversed. Testimony of witnesses who identified defendant was conflicting, confusing, and
impeached; in addition, there was poor opportunity to observe.

§26-2
Felony Murder

Illinois Supreme Court

People v. Bush, 2023 IL 128747 Defendant and his cousin, Mayfield, were involved in a
neighborhood dispute which intensified over the course of a single day. The dispute
culminated in a physical confrontation between two groups of individuals, ending with
defendant’s firing the shots that killed one man and injured another. Defendant claimed that
he shot in self-defense, fearing for his safety and the safety of others. Ultimately, defendant
was convicted of felony murder predicated on mob action, aggravated battery with a firearm,
and unlawful possession of a weapon by a felon.

The appellate court reversed defendant’s conviction of aggravated battery with a
firearm but rejected defendant’s arguments that he was not proved guilty of felony murder
and that mob action could not serve as the predicate for felony murder under the facts of this
case. The Supreme Court affirmed.

As charged here, mob action required proof that defendant acted together with at least
one other person in the knowing or reckless use of force or violence disturbing the public
peace. The evidence at trial showed that defendant traveled to the scene of the shooting with
Mayfield and was present during discussions about the reason for going to the scene,
specifically because of an earlier attack on Mayfield’s son. Additionally, the men approached
together, defendant was carrying a gun, and Mayfield yelled to defendant to shoot. On this
evidence, a rational trier of fact could find that defendant “was actively engaged in the use of
force or violence in concert with Mayfield,” even if defendant was not an active participant in
the initial decision to go to the scene. The jury was not required to accept defendant’s claim
of self-defense or his contention that he only had the firearm with him because he was
planning to sell it.

Defendant also argued that the acts constituting mob action here lacked an
independent felonious purpose from the murder and thus mob action could not serve as the
predicate felony pursuant to People v. Morgan, 197 Ill. 2d 404 (2001). The Supreme Court
disagreed, noting that it had only applied the “merger doctrine” discussed in Morgan in one
other case, People v. Pelt, 207 I1l. 2d 434 (2003), and that both Morgan and Pelt involved
“singular acts of assaultive conduct.” The Court clarified that the rule was only meant to
apply where the predicate felony’s sole purpose is the commission of an act of physical
violence contemplating death. The essential characteristic of mob action is not an act of
physical violence contemplating death, and thus it is a proper predicate for felony murder.

People v. Bailey, 2013 IL. 113690 Defendant was charged with intentional, knowing, and
felony murder. He elected to have the court determine his eligibility for a death sentence
after the State announced its intention to seek the death penalty. At trial, the court refused
defendant’s request for separate verdict forms on felony murder. The jury returned a general
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verdict of guilty on the murder charges. The court sentenced defendant to natural life based
on its finding that defendant was death eligible because the murder was committed in the
course of an inherently violent felony while defendant acted with the intent to kill or
knowledge that his acts created a strong probability of death or great bodily harm.

Relying on Beck v. Alabama, 447 U.S. 625 (1980), and Bullington v. Missouri, 451
U.S. 430 (1981), the Illinois Supreme Court concluded that where a jury in a capital case
renders a verdict in the guilt phase that contradicts a fact necessary for a finding of eligibility
at the sentencing phase, neither the jury nor the court can make an eligibility finding
contradicting the jury’s verdict. Therefore, if the jury in defendant’s case had been given
separate verdict forms and had acquitted defendant of intentional or knowing murder, the
court would have been foreclosed from finding defendant death eligible because the jury’s
verdict would have negated an essential element of the death eligibility factor.

Because the defendant’s request for separate verdict forms had sentencing
consequences, the court abused its discretion in denying the request. The error is not
harmless. Even though there is evidence that could support a finding that the murder was
committed knowingly or intentionally, it cannot be ascertained from the jury’s general verdict
whether the jury actually found defendant guilty of intentional or knowing murder or only of
felony murder. The general verdict must be interpreted as a verdict of guilty of felony murder
only and as an acquittal of intentional and knowing murder. Because such a verdict
foreclosed the court from finding defendant death eligible and sentencing him to natural life,
the court vacated defendant’s sentence and remanded for resentencing of defendant to a term
of years.

People v. Davison, 236 I11.2d 232, 923 N.E.2d 781 (2010) Under People v. Morgan, 197
I11.2d 404, 758 N.E.2d 813 (2001) and People v. Pelt, 207 I11.2d 434, 800 N.E.2d 1193 (2003),
acts which are inherent in a murder cannot serve as the predicate for felony murder.
Furthermore, the predicate for felony murder must have an “independent felonious purpose”
that is separate from the murder. The Morgan and Pelt cases stem from a concern that
because many murders are accompanied by violent acts and felony murder does not require
proof of intent to kill, the State could unfairly obtain a first degree murder conviction for
felony murder while eliminating both the possibility of a second degree murder conviction
and the burden of proving an intentional or knowing murder.

Under the circumstances of this case, felony murder could be predicated on mob
action. The court found that the acts constituting mob action were not inherent in the offense
of murder and had an independent felonious purpose.

The evidence showed that defendant engaged in an altercation with the victim, during
which he chased the victim and threw a bat. Defendant also stabbed the victim, but then
retreated while three co-defendants repeatedly stabbed and struck the victim. Thus, the
evidence showed that the defendant committed mob action by acting with other persons to
use force or violence to disturb the public peace.

However, because the evidence showed that the victim died as a result of cumulative
blood loss from 20 stab wounds inflicted by the defendant and his three co-defendants, rather
than by any particular wound inflicted by the defendant alone, the conduct constituting mob
action was not inherent in the murder itself. Furthermore, because defendant claimed that
he did not intend to kill the decedent, the acts which constituted mob action had an
independent felonious purpose from the acts which constituted murder.

People v. Davis, 231 I11.2d 349, 899 N.E.2d 238 (2008) Under the “one good count” rule, a
conviction on an indictment or information charging multiple types of murder is presumed to
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be for the most serious offense charged. Where the most serious offense charged was
intentional murder, and the evidence was overwhelming on that charge, defendant was not
prejudiced by an erroneous instruction that defendant could be convicted of felony murder
predicated on an aggravated battery that was inherent in the first degree murder charge.

People v. Hudson, 222 I11.2d 392, 856 N.E.2d 1078 (2006) Defendant was convicted of felony
murder after his codefendant was shot and killed by an off-duty policeman who was part of
a group which defendant and the codefendant attempted to rob. The parties submitted
different instructions concerning felony murder. The use of the State's non-IPI instruction
was proper; the IPI instructions on felony murder were inappropriate where a codefendant
was killed by the intended victim of the underlying felony.
The court suggested that the following instruction be used in similar future cases:

"A person commits the offense of first degree murder when he commits the offense of attempt
to commit armed robbery and the death of an individual results as a direct and foreseeable
consequence of a chain of events set into motion by his commission of the offense of attempt
to commit armed robbery. It is immaterial whether the killing is intentional or accidental, or
committed by a confederate without the connivance of the defendant or by a third person
trying to prevent the commission of the offense of attempt to commit armed robbery."

People v. Klebanowski, 221 I11.2d 538, 852 N.E.2d 813 (2006) Defendant could be found
guilty of felony murder where he was the getaway driver for a codefendant who was killed by
an off-duty policeman during an attempted armed robbery.

Defendant may be responsible for a death that occurs during the escape following a
commission of a forcible felony. Defendant may be convicted of felony murder regardless of
whether the killing was performed by defendant or one of his confederates in the underlying
felony or by a third party.

People v. Davis, 213 I11.2d 459, 821 N.E.2d 1154 (2004) Mob action, the predicate offense
for felony murder in this case, is not an offense that is inherent in the acts which caused the
decedent's death. "[T]o convict defendant of mob action, it was not necessary to prove the
defendant struck [the decedent], much less performed the act that caused the killing."
Because the predicate was not inherent in the act which caused the murder, Morgan did not

apply.

People v. Pelt, 207 111.2d 434, 800 N.E.2d 1193 (2003) Defendant's felony murder conviction
predicated on aggravated battery must be vacated. Under People v. Morgan, 197 I11.2d 404,
758 N.E.2d 813 (2001): (1) the predicate felony for a charge of felony murder must involve
conduct committed with a felonious purpose other than the killing itself, and (2) a forcible
felony cannot serve as the predicate for felony murder if the acts constituting the forcible
felony "arise from and are inherent in the act of murder itself."

Morgan precludes a conviction for felony murder here. Defendant testified that he
became upset when his son would not stop crying and tried to throw the infant on a bed, but
threw him so hard that he hit a dresser. Because the act of throwing the infant was both the
basis for aggravated battery and the act underlying the killing, "it is difficult to conclude that
the predicate felony underlying the charge of felony murder involved conduct with a felonious
purpose other than the conduct which killed the infant."

People v. Belk, 203 I11.2d 187, 784 N.E.2d 825 (2003) Under 720 ILCS 5/9-1(a)(3), felony
murder occurs where a person causes death while attempting or committing a "forcible
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felony" other than second degree murder. A forcible felony is defined as "treason, first degree
murder, second degree murder, predatory criminal sexual assault of a child, aggravated
criminal sexual assault, criminal sexual assault, robbery, burglary, residential burglary,
aggravated arson, arson, aggravated kidnaping, kidnaping, aggravated battery resulting in
great bodily harm or permanent disability or disfigurement and any other felony which
involves the use or threat of physical force or violence against any individual." (720 ILCS 5/2-
8) (emphasis added). A nonviolent felony may serve as a predicate offense for felony murder
if, under the facts of a particular case, the perpetrator contemplated that violence might be
necessary to enable him to carry out his purpose.

Where the evidence showed that defendant was intoxicated, stole a van, and in an
attempt to elude capture drove at an excessive rate of speed through an area where he was
likely to encounter other traffic, aggravated possession of a stolen motor vehicle was not a
"forcible felony" for purposes of a felony murder doctrine. Defendant was not armed, and
there was no evidence that he or his companion contemplated or were willing to use force or
violence to make their escape.

People v. Morgan, 197 111.2d 404, 758 N.E.2d 813 (2001) A conviction for felony murder is
proper only if the predicate felony involves "conduct with a felonious purpose other than the
killing itself." In other words, a felony murder conviction will not lie if the predicate felony
consists of conduct that is inherent in the killing.

A new trial was not required, however, because the jury returned only a general
verdict on first degree murder, thus it is presumed to have intended to convict of intentional
murder, the most serious crime alleged.

People v. Villarreal, 198 I11.2d 209, 761 N.E.2d 1175 (2001) Felony murder cannot be the
basis of a second degree murder conviction.

People v. Dekens, 182 I11.2d 247, 695 N.E.2d 474 (1998) A defendant may be convicted of
felony murder where the decedent is a co-felon killed by the intended victim of the underlying
felony.

People v. Lowery, 178 I11.2d 462, 687 N.E.2d 973 (1997) Under Illinois law, culpability
attaches "for any death proximately resulting from the unlawful activity - notwithstanding
the fact that the killing was [committed] by one resisting the crime."

Here, defendant was properly convicted of felony murder where a bystander was killed
by a shot fired by the intended victim of a robbery. Although defendant was attempting to
flee when the shot was fired and the victim may have acted unreasonably, "it was,
nonetheless, defendant's action that set in motion the events leading to [the] death.”

People v. Maxwell, 148111.2d 116, 592 N.E.2d 960 (1992) It is not reversible error to instruct
the jury on felony murder though the indictment alleges only intentional or knowing murder
unless the variance between the charge and proof prejudiced defendant in the preparation of
his defense or exposed him to the risk of double jeopardy. Although it would be better for the
State to allege each theory in the charge, there is only one offense of murder, and the precise
statutory theory "is not a matter that must be specifically alleged."

People v. Hickman, 59 I11.2d 89, 319 N.E.2d 511 (1974) Defendants were properly convicted
of felony murder for the death of a policeman who was shot by another policeman while
pursuing defendants from the scene of a burglary.
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People v. Auilar, 59 111.2d 95, 319 N.E.2d 514 (1974) Felony murder applies when, under
the facts of a particular case, "it is contemplated that violence might be necessary to enable
the conspirators to carry out their common purpose.”

People v. Smith, 56 I11.2d 328, 307 N.E.2d 353 (1974) When defendant entered the
apartment of the deceased, the latter jumped from the window, causing fatal injuries.
Defendant's burglary provoked the conduct of the deceased; "it is unimportant that the
defendant did not anticipate the precise sequence of events that followed upon his entry into
the apartment." Murder conviction upheld.

People v. Johnson, 55 I11.2d 62, 302 N.E.2d 20 (1973) Where a murder is committed during
a robbery, all participants are deemed equally guilty of murder regardless who fired the fatal
shot. Defendant need not be actually present at the killing to be guilty under the felony-
murder doctrine. If a killing is committed in the course of an escape, all participants are
guilty of murder.

Illinois Appellate Court

People v. Avdic, 2023 IL App (1st) 210848 Defendant was convicted of felony murder and
attempted murder based on a theory of accountability. The evidence at trial showed
defendant concocted a plan to steal marijuana from a dealer. He set up the purchase via text,
using a fake name, and recruited three other accomplices to join him. The purchase was to
take place in the dealer’s car. When defendant’s car arrived, two of the accomplices exited
and entered the back seat of the dealer’s car. They shot the dealer and her passenger and
stole the marijuana. The passenger died.

The appellate court remanded for a new trial due to instructional errors. At trial,
defendant requested IPI Criminal No. 7.15A, which states that felony murder occurs when
the death is “a direct and foreseeable consequence of a chain of events set into motion by the
commission of” the underlying felony. The Committee Note states that the instruction is to
be given where defendant did not perform the act causing death. The trial court rejected the
request.

While the State argued that the instruction was unnecessary because foreseeability
is only an issue when a third-party commits the act causing death, neither the caselaw nor
the committee notes for the instruction support such a distinction. Although People v.
Watson, 2021 IL App (1st) 180034, suggested that strict liability applies when a defendant
or an accomplice commits the act causing death, the appellate court here, relying on People
v. Lowery, 178 I1l. 2d 462, 467 (1997), found this holding incorrect. Lowery and subsequent
cases such as People v. Hudson, 222 Ill. 2d 392, 401 (2006), suggest that the “proximate
cause theory” of felony murder, which includes a foreseeability element, applies to all felony
murder cases. Thus, the trial court erred when it refused to give the instruction, where there
was more than “some evidence” that defendant did not foresee the shooting, including
testimony on both sides that defendant intended only to steal the marijuana, not to hurt
anyone, and was unaware that his accomplice was armed. Because of this evidence, the State
could not prove the error harmless beyond a reasonable doubt.

Additionally, the trial court erred in denying defendant’s request for a lesser-included
offense instruction. As the predicate offense of the felony murder charge, robbery was a
lesser-included offense. Defendants are entitled to lesser-included offense instructions unless
no rational jury could have convicted defendant of the lesser charge while acquitting him of
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the charged offense. Here, because of the foreseeability issues, the appellate court found an
acquittal on murder and conviction on robbery a possibility. Although the State pointed out
that the defendant denied planning a robbery, and that he only intended a theft without use
of force, the appellate court could look at the entire record and conclude that a jury may have
believed that defendant did intend a robbery and accordingly convict him of the lesser charge.

Finally, the trial court abused its discretion when it refused IPI Criminal No. 5.01A,
defining intent for purposes of the attempt murder charge. The trial court based its decision
on the fact that it found the instruction confusing. The appellate court disagreed that this
was a valid reason to deny the instruction. And while People v. Powell, 159 Ill. App. 3d
1005, 1013 (1987), held that an instruction on knowledge is not required in an attempted
murder case, this holding occurred prior to the adoption of the pattern instruction, and the
case involved overwhelming evidence. Thus, it was distinguishable.

People v. Coleman, 2023 IL App (2d) 220008 Defendant was convicted of first-degree
intentional or knowing murder based on a theory of accountability. He was also convicted of
felony murder predicated on aggravated unlawful use of a weapon (AUUW). The State
theorized that defendant and two companions drove to a parking lot intending to illegally
purchase a firearm, that they were armed and therefore “contemplated violence might be
necessary,” and that one of defendant’s companions shot one of the sellers after the seller
attempted to rob them. The appellate court reversed defendant’s convictions.

The felony murder conviction could not stand because AUUW is not a forcible felony
under 720 ILCS 5/2-8. Nor does the residual clause apply here, because it was not
“contemplated that violence might be necessary to enable the conspirators to carry out their
common purpose.” The facts showed that defendant intended to peacefully purchase a
firearm. He had the agreed-upon amount of $250 in his pocket, and asked his companion to
drive him to the meeting spot. They were ambushed by the sellers, one of whom grabbed the
keys from the ignition and attempted to rob defendant and his companions at gunpoint. Text
messages between the sellers showed that they always intended to rob defendant, not sell
him a firearm. But these events were not foreseeable to defendant or to the companion who
eventually shot the seller trying to rob them. The State’s argument that the fact that
defendant or his companion had a gun necessarily implied an intent to commit violence is
rebutted by caselaw establishing that the presence of a firearm does not determine whether
a crime is a forcible felony. People v. Greer, 326 I1l. App. 3d 890, 895 (2002).

As for intentional or knowing murder, the State failed to prove beyond a reasonable
doubt that the shooting was without lawful justification. A person’s use of deadly force
against another is justified as self-defense where the person was (1) not the initial aggressor
and (2) reasonably believed that the force was necessary to prevent (a) imminent death or
great bodily harm to himself or another or (b) the commission of a forcible felony. 720 ILCS
5/7-1. Here, the facts established that defendant’s companion shot and killed a man who
grabbed the keys from defendant’s ignition, pulled a gun, and demanded all of their property.
This man was therefore committing armed robbery, a forcible felony, and the State did not
disprove this fact beyond a reasonable doubt.

People v. Bush, 2022 IL App (3d) 190283 After a dispute about a belt, a large confrontation
occurred between two groups of people in front of a residence. One group stood in a front yard
while another group, including defendant, arrived in cars and approached the yard on foot.
Witnesses from both sides described a chaotic scene, each side accusing the other of issuing
threats and carrying weapons, while denying they engaged in any such behavior. Jones, who
was standing in the yard, grabbed a broomstick carried by Mayfield, who had arrived with
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defendant. Defendant noticed the scuffle over the stick, and described the other side as
threatening, taking their shirts off in preparation for a fight. Defendant felt he and his group
were in danger, so he took out his gun and fired. He testified he was not trying to hit anyone,
only scare off the other group, but Jones was shot and killed and another man was struck in
the arm.

Defendant was charged with strong-probability first degree murder and felony
murder predicated on mob action, along with several firearms offenses. He received a second
degree murder instruction as a lesser-mitigated offense of strong-probability first degree
murder.

The jury found defendant guilty of felony murder, second degree murder, aggravated
battery with a firearm, reckless discharge of a firearm, two counts of mob action, and
unlawful possession of a weapon by a felon. He was sentenced to consecutive prison terms of
65 years for felony murder and 15 years for aggravated battery with a firearm, and to a
concurrent prison term of 7 years for unlawful possession of a weapon by a felon.

On appeal, defendant alleged that the evidence was insufficient to prove the
underlying mob action charge because it failed to show that he and Mayfield were acting
together or with a common plan or purpose at the time of the offense. Defendant pointed out
that he had testified that he did not know about the dispute, whose home to which he had
arrived, or the reason that he and the others were going to that home.

The Appellate Court affirmed. To sustain the charge of mob action here, the State had
to prove, among other things, that defendant acted together with one or more persons without
authority of law. The court noted that a State witness heard Mayfield yell “shoot” just before
defendant fired his gun. Mayfield and defendant arrived in the same car, and other witnesses
confirmed that, despite defendant’s denials, he would have heard a phone call during the
drive in which Mayfield discussed the dispute. Thus, the evidence, viewed in a light most
favorable to the State, established mob action beyond a reasonable doubt.

Defendant next challenged his felony murder conviction because the act that formed
the basis of the mob action charge — shooting the gun — was inherent in the offense and not
committed with an independent felonious purpose. The Appellate Court disagreed. The mob
action charge was predicated on defendant’s decision to join Mayfield and the others, drive
to the house, and fight the group at the house. The act of shooting and killing Jones thus had
an independent felonious purpose, and the felony murder conviction could stand.

People v. Watson, 2021 IL App (1st) 180034 Defendant was convicted of felony murder for
her role in setting up a robbery where the victim was ultimately shot and killed by another
person. She was 17 years old at the time of the offense. On appeal, defendant challenged the
constitutionality of the felony-murder and accountability statutes, arguing that the same
principles underlying Miller, Roper, and Graham, should operate to bar conviction of a
juvenile for murder based on felony murder or accountability principles if the juvenile did not
actually kill the victim or intend for a killing to occur.

The Appellate Court disagreed. First, the court found that there was no historical
basis for defendant’s argument, and thus no fundamental right or interest at issue. That is,
defendant could point to no deeply rooted principle of justice that would prevent juveniles
from being convicted of murder where they neither killed nor intended to kill. To the extent
defendant relied on the Miller trio of cases, they actually undercut any historical argument
given that those decisions were based on evolving standards of decency.

The court went on to reject defendant’s argument under the rational-basis test.
Defendant argued that Miller, et al., demonstrate that a juvenile cannot be presumed to
know or foresee that a death may result from their actions, and thus they cannot be held
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responsible in the same way as an adult. The court noted, though, that considering the
differences between juvenile and adult culpability for purposes of punishment does not justify
absolving juveniles from liability completely. Further, felony murder and accountability do
not require intent, or even foreseeability regardless of whether the offender is an adult or a
juvenile. Thus, there is no basis for treating juveniles differently than adults under those
statutes. Accordingly, there was no due process concern with subjecting the instant juvenile
to the same criminal liability as an adult would have faced under these same circumstances.

People v. O’Neal, 2021 IL App (4th) 200014 The Appellate Court rejected a juvenile
defendant’s constitutional attack on the felony murder statute. Defendant alleged that the
felony murder statute violated due process as applied to juveniles because it does not
reasonably relate to the state’s interests of deterring violent crime. Defendant argued a
juvenile cannot be deterred from crime because “[a]s a group, juveniles lack the cognitive and
neurological development to be deterred by the fear of prosecution for first degree murder.”
Defendant relied on Eighth Amendment cases such as Graham, Roper, and Simmons.

The Appellate Court held that as in People v. Pacheco, 2013 IL App (4th) 110409,
it would not adopt Eighth Amendment law as support for defendant’s due process challenge.
While defendant also cited several secondary sources to support his contention that juveniles
do not make the kind of long-term risk considerations that would be required in order for
them to be deterred by the felony murder statute, defendant did not present this argument
or these sources to the trial court. Even if defendant’s sources contain scientific facts, the
legislature is in a better position than the judiciary to gather and evaluate data bearing on
complex problems.

People v. Shafer, 2020 IL. App (4th) 180343 Defendant shot and killed his girlfriend. He
testified at trial that he believed three men were attacking him, that he shot in self-defense
and that his girlfriend was not the intended target. He was convicted of both second-degree
murder, and felony murder predicated on aggravated discharge of a weapon.

On appeal, he alleged that the State brought felony murder charges only to nullify
second-degree murder, and that the predicate for felony murder cannot be a crime that is
nothing more than the means used to commit the second-degree murder. The Appellate Court
agreed. Felony murder may not be predicated on a crime inherent in the act of murder itself.
The predicate offense must have an independent felonious purpose. Here, the aggravated
discharge of a weapon was inherent in the second-degree murder and had no independent
felonious purpose.

The State argued that the felony murder could stand because the girlfriend was an
innocent bystander, citing People v. Figueroa, 381 Ill. App. 3d 828 (1st Dist. 2008).
Figueroa had shot at rival gang members but killed an innocent bystander, and the court
affirmed his felony murder conviction predicated on aggravated discharge by reasoning that
his purpose in firing was to strike gang members, and the firing was therefore not inherent
in the killing of the bystander. The Appellate Court here found the Figueroa analysis
ambiguous and unconvincing. If Figueroa stands for the proposition that firing a shot that
kills an innocent bystander is not inherent in the murder, the Appellate Court here would
decline to follow that holding based on the doctrine of transferred intent. Similarly, the Court
declined to follow People v. McGee, 345 I1l. App. 3d 693 (1st Dist. 2003), and People v.
Alvares-Garcia, 395 I1l. App. 3d 719 (1st Dist. 2009), which held that firing at one person,
but striking another, creates an independent felonious purpose between murder and
aggravated discharge. These cases either neglected or misunderstood the transferred intent
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doctrine, which requires a single felonious purpose when there is an intent to kill, regardless
of the intended victim.

People v. Mitchell, 2018 IL App (1st) 153355 Defendant was convicted of felony murder
predicated on aggravated kidnaping, where the kidnaping occurred in Illinois and the death
occurred in Indiana. He challenged the Illinois’ court’s jurisdiction. The Appellate Court
affirmed. Pursuant to Section 1-5 of the Criminal Code, Illinois has jurisdiction over crimes
committed wholly or in part within the state. Crimes are committed partly in the state if any
element occurs within the state. Here, the predicate felony of a felony murder charge is an
element of the offense, and the evidence sufficiently established that the kidnaping occurred
in Illinois, bestowing jurisdiction on Illinois courts.

People v. Space, 2018 IL App (1st) 150922 Defendant approached the victim and fatally
shot him, then shot a second victim who came to his aid. The State did not charge defendant
with intentional or knowing murder of the first victim, only felony murder predicated on
aggravated battery of the second victim. The Appellate Court reversed the felony murder
conviction. To prove felony murder, the State must show that the forcible felony proximately
caused the death, and that the forcible felony had an independent felonious purpose. Here,
the State proved neither. The aggravated battery could not have caused the death because it
occurred after the act causing death, and both acts appeared to have been conducted with the
same purpose of killing the original victim.

People v. Lefler, 2016 1L App (3d) 140293 Jury verdicts are legally inconsistent when the
offenses arise out of the same set of facts and a jury finds that an essential element of the
offense both exists and does not exist.

The victim caught defendant breaking into his car and during an ensuing struggle,
defendant stabbed the victim, killing him. At trial defendant argued that he was acting in
self-defense when he stabbed the victim. The jury found defendant guilty of both felony
murder and second degree murder.

The verdicts for felony murder and second degree murder were not legally
inconsistent. A defendant commits first degree murder if he kills another and he: (1) intends
to kill or do great bodily harm; (2) knows that his acts create a strong probability of death or
great bodily harm; or (3) is attempting or committing a forcible felony.

Second degree murder is a mitigated form of first degree murder, but only as to the
first two forms of first degree murder. The jury first determines that defendant killed another
with intent or knowledge and then determines whether mitigating factors exist that would
reduce the offense to second degree murder. But second degree murder does not apply to the
third form of first degree murder, felony murder. 720 ILCS 5/9-2.

The jury clearly found that mitigating factors existed and properly returned a verdict
reducing first degree murder based on intent or knowledge to second degree murder. But
since second degree murder does not apply to felony murder, the jury’s finding of mitigation
was not legally inconsistent with a guilty verdict as to felony murder.

Defendant’s conviction for felony murder was affirmed.

People v. O’'Neal, 2016 IL App (1st) 132284 Defendant was charged with intentional first-
degree murder, strong-probability first degree murder, felony murder predicated on
aggravated discharge of a firearm, and aggravated discharge of a firearm. All of the offenses
involved shooting at a van which drove slowly past a party at which defendant was acting as
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security. A bystander seated in a car that was parked across the street was killed by one of
the shots.

Defendant raised a defense of unreasonable belief in self-defense. The jury convicted
of second-degree murder on the counts alleging intentional and strong probability murder,
but also convicted defendant of felony murder.

The court concluded that the act which constituted the predicate felony - shooting at
the van - was inherent in the offense of felony murder. Firing at the van was the only act
which defendant was alleged to have performed, and the State did not attempt to
differentiate between the various shots as the cause of the bystander’s death. In addition, the
State conceded that every shot defendant fired was intended for the occupants of the van.
Under these circumstances, permitting a conviction for felony murder would nullify the
second degree murder statute, particularly where the jury convicted defendant of second
degree murder on the two counts on which a claim of imperfect self-defense could be raised.

In addition, under Illinois Supreme Court precedent, a conviction for felony murder
will be upheld only if defendant had independent felonious purposes in committing the
predicate felony and the murder. The court concluded that this requirement was not satisfied
because defendant acted with only one purpose - firing at the van.

The first degree murder conviction for felony murder was reversed and the cause
remanded for sentencing on second degree murder.

People v. Casciaro, 2015 IL App (2d) 131291 Defendant was convicted of felony murder
based on the alternative theories that he either killed Brian Carrick while committing the
forcible felony of intimidation, or was accountable for the actions of Shane Lamb who killed
Carrick while committing intimidation. A defendant commits intimidation when, with the
intent to cause someone to perform an act, he communicates a threat to inflict physical harm
to that person. Intimidation is a specific-intent crime, and thus requires proof that a threat
be communicated with the specific intent to coerce someone to do something against his will.

The Appellate Court reversed defendant’s conviction finding that the State failed to
prove that either defendant (as a principal) or Lamb (under a theory of accountability)
committed intimidation.

The court first found that defendant did not commit intimidation as a principal. The
court rejected the State’s theory that defendant used Lamb’s mere presence as intimidation.
Lamb specifically testified that defendant did not ask him to threaten or harm Carrick. Given
Lamb’s denial, the State theory was built entirely on an unsupported inference that
defendant’s request that Lamb speak to Carrick was a solicitation for Lamb to threaten harm
to Carrick. Such a tenuous inference could not support a conviction and hence the State failed
to prove that defendant committed intimidation as a principal.

The State also failed to prove that Lamb committed intimidation himself, and thus
defendant could not have been guilty under a theory of accountability. Lamb denied that he
intended to threaten or harm Carrick. And there was no evidence Lamb communicated any
threat of physical harm to Carrick. Instead, Lamb punched Carrick after he suddenly lost his
temper during the argument. Engaging in an argument or committing a battery are not
necessarily acts of intimidation since intimidation is a specific intent crime requiring
evidence of an intent to coerce someone to do something against his will.

People v. Hill, 2014 IL App (2d) 120506 The defendant is presumed to have been convicted
of the least serious offense where the jury returns a general verdict after the trial court denies
a defense request for specific verdicts on multiple counts of first degree murder which carry
sentencing and “one-act, one-crime” ramifications. (People v. Smith, 233 Ill. 2d 1, 906
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N.E.2d 529 (2009)). Thus, where the jury returned a general verdict after the trial court
refused a request for specific verdict forms, and a consecutive sentence would be required for
the predicate of felony murder if the conviction was for intentional or knowing murder, the
trial court must vacate the conviction for the predicate of felony murder.

Smith has been limited to situations in which the trial court refuses a defense request
for separate verdict forms. Thus, the failure to request separate verdicts cannot form the
basis for a finding of ineffective assistance.

People v. Colbert, 2013 IL App (1st) 112935 A person commits the offense of felony
murder when, without lawful justification, he causes a person’s death while “attempting or
committing a forcible felony other than second degree murder.” Felony murder is unique in
that defendant need only have the intent to commit the predicate forcible felony, rather than
the intent to commit a knowing or intentional killing. This raises the concern that the State
might use a felony murder charge to avoid the burden of proving a knowing or intentional
killing and to eliminate the alternative of a second degree murder conviction. To address this
concern , the Supreme Court adopted the rule that where the acts constituting the forcible
felony arise from and are inherent in the act of murder itself, those acts cannot serve as the
predicate felony for felony murder. To support a charge of felony murder, the predicate felony
must have an independent motivation or purpose apart from the murder itself. Whether the
forcible felony is inherent in the murder itself is determined by reviewing the factual context
surrounding the murder.

Defendant was properly convicted of felony murder based on the predicate felony of
mob action. Viewing the factual context surrounding the murder, the Appellate Court
determined that defendant’s conduct did not arise from and was not inherent in the murder.
The evidence indicated that the defendant participated in the mob action with the
independent felonious purpose of physically intimidating and harassing fellow students from
a rival neighborhood, which escalated to the point where defendant and his codefendants
struck the victim multiple times, causing his death.

The Appellate Court rejected the defendant’s argument that the court should have
instructed the jury that to convict of felony murder it had to find the acts comprising the
predicate felony of mob action had an independent felonious purpose. The issue of whether a
forcible felony can serve as a predicate felony to felony murder is a question of law for the
trial judge based on an examination of whether the evidence is sufficient to show that the
predicate felony has an independent felonious purpose apart from the murder itself.

People v. Walker, 2012 IL App (2d) 110288 No error occurred in a felony murder case
where the trial court failed to sua sponte give IPI Crim. 4th No. 7.15A, which states that a
person is guilty of first degree murder where he sets forth a chain of events by committing a
felony and the death in question is a direct and foreseeable consequence of that chain. In its
argument on a motion for a directed verdict and on appeal, the defense claimed that there
was an intervening cause of death - the refusal of the decedent, a Christian Scientist, to
consent to a blood transfusion that doctors said was necessary to save his life. Defendant did
not make that claim before the jury, however, claiming instead that the evidence did not show
that he had perpetrated the injuries to the decedent. Defendant also did not ask the trial
court to give IPI Crim. 4th No. 7.15A.

The trial court adequately instructed the jury concerning the presumption of
innocence, the burden of proof, and the elements of the offense. The causation instruction of
IPI Crim. 4th No. 7.15A is not an essential element of felony murder, and is given only when
causation is at issue. In addition, the trial court gave IPI Crim. 4th No. 7.15, which is not as
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“specialized” as No. 7.15A but which states that the prosecution has the burden to prove that
the defendant’s acts were a contributing cause of the death and that death did not result from
a cause unconnected to the defendant. Where the defense failed to claim before the jury that
the decedent’s refusal of a blood transfusion was an unforeseeable intervening cause
sufficient to relieve the defendant from liability for the death, the court found that the
instructions that were given provided sufficient direction to the jury to apply the law and
evaluate the evidence.

Had defense counsel’s theory of the case been that the refusal to undergo a blood
transfusion was an unforeseeable, intervening cause, the trial court might have been
required to give IPI Crim. 4th No. 7.15A in support of that theory.

People v. Calhoun, 404 Ill.App.3d 362, 935 N.E.2d 663 (1st Dist. 2010) In People v.
Smith, 233 I11.2d 1, 906 N.E.2d 529 (2009), the Illinois Supreme Court found reversible error
where the court refused defendant’s request for special verdict forms so it could be
determined whether the jury found defendant guilty of intentional or knowing murder, or
just felony murder, in which circumstance defendant could not be sentenced to an additional
consecutive sentence for the underlying felony. The one-good-count rule, which allows a
court to presume from a general verdict form that the jury convicted on all counts for which
there was sufficient evidence, did not defeat defendant’s argument.

Smith did not create a sua sponte duty on the part of the court to give special verdict
forms absent a request. Nor did it disturb the vitality of the one-good-count rule. Where the
defendant was charged with intentional, knowing, and felony murder, special verdict forms
were not requested, and the jury returned a general verdict form, the one-good-count rule
allowed the court to enter judgment on the intentional murder count and impose a separate
consecutive sentence for the underlying felony.

People v. Reed, 405 I11.App.3d 279, 938 N.E.2d 199 (1st Dist. 2010) Where a general verdict
is delivered for a defendant charged with murder in multiple counts alleging intentional,
knowing, and felony murder, the conviction is presumed to be for the most serious offense —
intentional murder. Under People v. Smith, 233 I11.2d 1, 906 N.E.2d 529 (2009), however,
a general verdict form cannot be presumed to be a finding of intentional murder when the
trial court refused a request for separate verdict forms, there was a basis in the evidence for
the request, and there are sentencing ramifications of convictions on separate counts. Under
such circumstances, the appropriate remedy is to interpret the general verdict as a conviction
for felony murder.

Here, defendant was charged with two counts of felony murder based on the predicate
felonies of armed robbery and residential burglary. Because the trial court refused a request
for specific verdict forms, the general verdict must be interpreted as a verdict on felony
murder. Furthermore, because a defendant may not be convicted of both felony murder and
the underlying predicate, defendant’s convictions for armed robbery and residential burglary
were reversed.

People v. Schmidt, 392 I1l.App.3d 689, 924 N.E.2d 998 (1st Dist. 2009) A conviction for
felony murder requires that the homicide occur during a “forcible felony” other than second
degree murder. Aggravated battery is a forcible felony if the offense “results in great bodily
harm or permanent disability or disfigurement”

Where defendant was not charged with “great bodily harm” aggravated battery, but
was charged on three alternate theories for aggravated battery against an officer (i.e., use of
a deadly weapon (a vehicle which struck the officer’s arm), the battery of a police officer
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engaged in official duties, and battery on a public way), the State conceded that the
aggravated battery involving the officer did not result in great bodily harm, disability or
disfigurement.

However, the prosecution argued that the felony murder charge was saved by the
residual clause of the “forcible felony” statute, which provides that felony murder can be
predicated on any non-specified felony “which involves the use or threat of physical force or
violence against any individual.” The Appellate Court rejected this argument, finding that
the legislature's decision to specifically include one form of aggravated battery as a forcible
felony excludes those forms of aggravated battery which are not enumerated.

Before 1990, all aggravated batteries were clarified as “forcible felonies.” However, a
legislative amendment passed that year added the limiting language set forth above. “[W]e
agree with defendant that by enacting the 1990 amendment, the legislature expressed its
intent to limit the number and types of aggravated batteries that qualify as forcible felonies.”

People v. Rosenthal, 387 I11.App.3d 858, 900 N.E.2d 1241 (1st Dist. 2008) A felony murder
conviction predicated on aggravated battery with a firearm was precluded by People v.
Morgan, 197 I11.2d 404, 758 N.E.2d 813 (2001), where defendant killed the decedent in what
he believed was self-defense. The court rejected the State's argument that the act of firing
the gun had an "independent felonious purpose" from the felony murder because defendant
intended to shoot a person other than the decedent, the only person against whom defendant
allegedly acted in self-defense. The charge named only the decedent as the victim of the
aggravated battery with a firearm, without mentioning the second person.

Further, because the State did not charge defendant with an offense against the
second person, and based the entire prosecution on defendant's acts against the decedent, a
conviction of aggravated battery with a firearm could not be entered based on the inadvertent
wounding of the second person.

People v. Battle, 378 I11.App.3d 817, 882 N.E.2d 1088 (1st Dist. 2008) If defendant requests
a separate verdict form for felony murder when charged with both felony murder and
knowing or intentional murder, and there is a basis in the evidence to convict of felony
murder, the failure to give the specific verdict form precludes consecutive sentences for
murder and the predicate offense for felony murder. See also, People v. Smith, 233 I11.2d 1,
906 N.E.2d 529 (2009) (general guilty verdict interpreted as verdict on felony murder;
conviction for underlying felony vacated).

People v. Moore, 375 I11.App.3d 234, 873 N.E.2d 381 (1st Dist. 2007) Defendant's conviction
for felony murder based upon burglary was reversed where the offense of burglary was
completed on the day before a fatal accident which occurred as defendant was attempting to
flee police in the car which had been burglarized. The officers were responding to a report of
two men with a gun in a vehicle, and did not know that the vehicle which defendant was
driving had been stolen.

Although a killing which occurs during an escape from a forcible felony is within the
operation of the felony murder rule, the escape is complete once the offender has reached a
place of temporary safety. Where defendant was seen sitting in the stolen vehicle at least
twice between the time of the burglary and the crash, defendant had clearly reached a place
of temporary safety before the fatal crash occurred.

People v. Payton, 356 I1l.App.3d 674, 826 N.E.2d 1011 (1st Dist. 2005) It was reversible
error for the court to give felony murder instructions, because that charge was based on the
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aggravated battery which caused the death of the victim. Under People v. Morgan, 197 I11.2d
404, 758 N.E.2d 813 (2001), where the acts constituting the underlying forcible felony "arise
from and are inherent in the act of murder itself," a felony murder charge is impermissible.
Here, the underlying forcible felony was aggravated battery, an act that was inherent in and
arose out of the fatal beating of the decedent.

People v. Toney, 337 Ill.App.3d 122, 785 N.E.2d 138 (1st Dist. 2003) Under the
circumstances of this case, felony murder could be predicated on aggravated discharge of a
firearm. Under People v. Morgan, 192 I11.2d 404, 758 N.E.2d 813 (2001), the predicate offense
for felony murder must be a forcible felony which neither arises from nor is inherent in the
murder itself. Where the evidence showed that defendant and his codefendant committed
aggravated discharge of a firearm while attempting to fire at rival gang members, but the
decedent died in a different location and likely as a result of return fire by the intended
victims, aggravated discharge of a firearm was not inherent in the killing and could properly
serve as the predicate for felony murder.

People v. Serrano, 286 Ill.App.3d 485, 676 N.E.2d 1011 (1st Dist. 1997) A criminal
defendant may raise a compulsion defense to felony murder where he was compelled to assist
in the underlying felony.

People v. Land, 169 I1l.App.3d 342, 523 N.E.2d 711 (4th Dist. 1988) The predicate felony
upon which the murder conviction is based must involve an intentional or knowing state of
mind.

People v. Jeffrey, 94 I11.App.3d 455, 418 N.E.2d 880 (5th Dist. 1981) Indictment for felony
murder was not fatally defective for failing to set forth the elements of the underlying felony.

People v. Falkner, 61 I1l.App.3d 84, 377 N.E.2d 824 (2d Dist. 1978) Defendant went to a
bar, purchased a drink and became involved in a quarrel with the bartender. Defendant
claimed he had been short-changed, pulled a gun and demanded more money. A struggle
ensued, and a person was shot and killed.

Evidence failed to prove that defendant intended to rob, because it was equally
probable that defendant intended only to recover his correct change. However, defendant's
conduct in pulling a loaded gun in a crowded bar was reckless and likely to cause death or
great bodily harm. Felony murder conviction was reduced to involuntary manslaughter.

§26-3
Attempt Murder

Illinois Supreme Court
People v. Lopez, 166 111.2d 441, 655 N.E.2d 864 (1995) The offense of attempt second degree
murder does not exist under Illinois law.

Attempt requires specific intent to commit a specific offense. Second degree murder,
by contrast, requires that defendant act either in sudden and intense passion resulting from
serious provocation or in the unreasonable belief that self-defense is justified. Because one
cannot intend to act in sudden and intense passion or with an unreasonable belief, the state
of mind that would be required for second degree murder, there is no such offense under
Illinois law. See also, People v. Reagan, 99 I11.2d 238, 457 N.E.2d 1260 (1983) (there is no
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offense of attempt voluntary manslaughter; "it is impossible to intend an unreasonable
belief™).

People v. Mitchell, 105 I11.2d 1, 473 N.E.2d 1270 (1984) Defendant was convicted of two
counts of attempt murder and two counts of aggravated battery arising from beatings
inflicted on defendant's 16-month-old daughter on two separate days. Evidence was
insufficient to prove attempt murder. The evidence of guilt was based primarily on
defendant's statements, in which she admitted "repeatedly" striking the child.

“We do not believe that the circumstances of this striking, without more, are sufficient
to establish the required intent [to kill], particularly in view of defendant's explanations for
her behavior [that she struck the child out of anger and frustration and when she was
‘nervous']. There was ample opportunity for her to complete her crime if, in fact, she intended
to kill the child. Further, following [the child's] loss of consciousness, defendant applied a cool
cloth and ultimately took her to the hospital for emergency medical attention, actions which
are not consistent with an intent to murder."

People v. Myers, 85 I11.2d 281, 422 N.E.2d 620 (1981) Though a conviction for attempt
murder "must be supported by proof that the defendant has a specific intent to kill," such
intent was proved in this case where defendant cut the victim's throat and left him, bleeding
severely, without transportation on a side road at night.

People v. Walker, 83 Il1.2d 306, 415 N.E.2d 1021 (1980) Defendant was charged by
information with attempt murder, and pleaded guilty. On appeal, defendant argued for the
first time that the information was defective because it failed to allege intent to kill.

The information was defective, but defendant was not prejudiced. There was no merit
to defendant's suggested defense, and the intent to kill was clear.

People v. Barker, 83 Ill.2d 319, 415 N.E.2d 404 (1980) Defendant was charged by
indictment with attempt murder, and pleaded guilty. The indictment did not allege that
defendant had the "intent to kill," but alleged that he acted "with intent to commit the offense
of murder." During the plea proceedings defendant was not admonished that "intent to kill"
was an essential element of attempt murder. In addition, at his sentencing hearing defendant
stated, "I never had no intention of taking no one's life." Inclusion of "intent to kill" language
in the indictment would have been redundant of the language charging that defendant
intended "to commit the offense of murder" and was therefore unnecessary.

People v. Jones, 81 111.2d 1, 405 N.E.2d 343 (1979) The failure to correctly instruct the jury
on the mental state required for attempt murder (i.e. specific intent to kill) was error, but
harmless. Intent to kill was "blatantly evident from the circumstances" and "even admitted
by defense counsel”; the only question was whether defendant was one of the perpetrators.

People v. Harris, 72 I11.2d 16, 377 N.E.2d 28 (1978) An attempt murder indictment is
defective if it does not allege intent to kill. Also, attempt murder jury instructions are
defective if they allow the jury to convict when the evidence does not show intent to kill.

People v. Viser, 62 I11.2d 568, 343 N.E.2d 903 (1975) Defendants' convictions for attempt

murder were reversed because they were, in part, charged with attempt felony murder. The
felony murder ingredient of the offense of murder cannot be made the basis of an indictment
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charging attempt murder - attempt requires specific intent, whereas felony murder does not
involve intent to kill.

Illinois Appellate Court

People v. Guy, 2023 IL App (3d) 210423 Attempt murder requires a specific intent to commit
murder. Whereas murder may be committed with different mental states (intent, knowledge,
recklessness), attempt murder occurs only when the defendant has an intent to kill.
Moreover, an intent to kill alone is inadequate, as a defendant may have a justifiable intent
to kill, as in a self-defense case, or a mitigated intent to kill, as in a second-degree murder
case. Thus, the most precise formulation of attempt murder’s mental state is “an intent to
kill without lawful justification.”

Here, defendant fired a gun four times at a purported assailant, killing him and
wounding his companion. Defendant was convicted of second degree murder of the assailant
and attempt murder of the companion. The jury instructions for attempt murder required
only a finding of an “intent to kill an individual; and . . .that defendant was not justified in
using the force he used.” (See IPI Crim 4th Nos. 6.05X, 6.07X, and 24-25.06A).

The appellate court agreed that this instruction misstated the mental state by
requiring only an intent to kill, and that as a result, defendant received inconsistent verdicts.
While the instructions also asked whether defendant was objectively unjustified in using the
force he used, this is a separate question from whether he acted with the mental state of an
intent to kill without lawful justification. As a result, the jury found both: (1) intent to kill
with justification (an unreasonable belief in the need for self defense (second degree murder));
and (2) intent to kill without justification (attempt murder). Although People v. Guyton,
2014 TL App (1st) 110450, found no difference in the mental states between second degree
murder and attempt murder, the case was wrongly decided.

The evidence showed that defendant fired four shots in rapid succession, signaling no
change in mental state. So a finding that he acted in self-defense, albeit unreasonably, should
have led to an acquittal of attempt murder. The attempt murder conviction was reversed
outright.

People v. Haynes, 2023 IL App (I1st) 220296 Defendant was charged with the attempt
murders of White and Williams. The evidence showed that the three men and several other
people were on a party bus. Defendant was carrying a gun, and began arguing and physically
fighting with a woman. White charged, punched, and tackled defendant. As White was on top
of defendant, he smelled gunpowder and realized he’d been shot in the chest. Williams began
fighting with defendant, and as they tussled over the gun, Williams was shot.

The trial court acquitted defendant of the attempt murder of Williams, finding the
gun went off during a struggle. But it convicted defendant of the attempt murder of White,
and sentenced him to the minimum of 31 years.

On appeal, defendant first argued the State failed to prove he intended to kill White.
He pointed out that only one of several bullets in the gun were fired, suggesting it went off
by accident. The appellate court affirmed. State of mind is generally proven by circumstantial
evidence, such as the use of a deadly weapon and the nature of the victim’s injuries. “The
very fact of firing a gun at a person supports the conclusion that the person doing so acted
with the intent to kill.” Defendant’s intent, as gleaned from the circumstances, was a question
for the court as factfinder. The fact that a gun was fired directly into White’s chest, even once,
was enough proof of an intent to kill.

26


https://www.westlaw.com/Document/I4d92c0f02c1611eea8af81aaed84cfbf/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If96ccaba0d9211e4a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If96ccaba0d9211e4a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I8a8ea010016d11eea6cd808fc5774bae/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

A new sentencing hearing was required, however, because defense counsel failed to
argue for the application of 720 ILCS 5/8-4(c)(1)(E). Under this provision, sentencing for
attempt murder is reduced to a Class 1 range if defendant can show by a preponderance of
the evidence: (1) he acted under a sudden and intense passion resulting from serious
provocation by the victim; and (2) if the victim died, his death would have been negligent or
accidental.

Even though it affirmed the attempt murder conviction, and therefore necessarily
found that defendant acted with an intent to Kkill, a majority of the appellate court
nevertheless found that the provision may still apply to the instant situation. The court noted
the provision is in direct tension with a finding of guilt, because a defendant cannot act
negligently or accidentally if he had an intent to kill. So it interpreted the statute to mean
that, “although the defendant intended to kill the victim, his acts were sufficiently at the
minimum, such that if the victim had actually died, the death could still be considered
negligently or accidentally caused.” Here, where defendant fired one shot at the victim during
a physical fight, the sentencing court may have found the provision satisfied. Therefore
counsel was ineffective for failing to raise the issue, and a new sentencing hearing was
required.

A dissenting justice would have found section 8-4(c)(1)(E) could not apply here,
because defendant acted intentionally when he shot White. Under these circumstances,
defense counsel had no obligation to argue that White’s death would have been accidental or
negligent.

People v. Reynolds, 2021 IL App (1st) 181227 Defendant was not proved guilty beyond a
reasonable doubt of attempt murder. An element of attempt murder is the specific intent to
kill the victim. Intent to kill can be inferred from the nature of the attack, the use of a deadly
weapon, and the extent of the injuries inflicted. Here, defendant repeatedly told the victim,
his girlfriend, that he was going to kill her. He struck the victim with the blunt end of a box
cutter but did not use its blade to cut her. And, although defendant began to choke the victim
multiple times, he consistently let go of her neck after a minute or two. Defendant’s actions
left the victim with bruises and scrapes, a broken nose, and two black eyes; she was treated
at the hospital and released after several hours.

In reaching its decision, the Appellate Court noted that defendant had not used the
box cutter in a deadly fashion despite the opportunity to do so. And, he could have killed the
victim when choking her but stopped short. Despite defendant’s express threats to kill the
victim, the character of the attack was indicative of an intent to terrorize her but not to kill
her.

People v. Taylor, 2016 IL App (1st) 141251 Attempt murder is generally subject to a Class
X sentence. However, 720 ILCS 5/8-4(c)(1)(E) provides that if a person convicted of attempt
murder:
proves by a preponderance of the evidence . . . that, at the time of the attempted murder, he
or she was acting under a sudden and intense passion resulting from serious provocation by
the individual whom the defendant endeavored to kill, or another, and, had the individual
the defendant endeavored to kill died, the defendant would have negligently or accidentally
caused that death, then the sentence for the attempted murder is the sentence for a Class 1
felony.

Section 5/8-4(c)(1)(E) is intended to apply where the defendant attempts to kill a
person who has provoked him but negligently or accidentally kills a third person (i.e.,
“transferred intent”). The court rejected the trial court’s finding that the statute applies only
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where the defendant unsuccessfully attempts to kill his provoker, but had he succeeded the
killing would have been negligent or accidental. The Appellate Court noted that under the
trial judge’s interpretation it would be impossible for a defendant convicted of attempt
murder to obtain a reduction classification based upon provocation, because specific intent to
kill is required for attempt murder but is fundamentally incompatible with the requirement
that had the provoker died the death would have been negligent or accidental.

In addition, the trial court abused its discretion by finding that defendant was not
acting under a sudden and intense passion sufficient to entitle him to a reduction in
classification. Defendant fired a weapon at the driver of a car which struck a vehicle in which
defendant’s child was a passenger. The trial court found that defendant did not act in a
sudden and intense passion because the car at which defendant fired had come to a stop at
the time of the shooting.

Because the events took place in quick succession, there was little time for defendant’s
anger to subside. Under these circumstances, defendant was acting under a sudden and
intense passion.

To obtain a sentence classification reduction under §8-4(c)(1)(E), defendant was also
required to show that his passion was the result of serious provocation by the person whom
he shot. The trial court did not reach this issue because it concluded the defendant was not
acting under a sudden and intense passion. The cause was remanded to allow the lower court
to make this determination.

People v. Brown, 2015 IL App (1st) 131873 The offense of attempt is committed where,
with intent to commit a specific offense, an individual performs any act which constitutes a
substantial step toward the commission of that offense. To prove attempt murder, the State
must establish beyond a reasonable doubt that the defendant acted with specific intent to
kill. Intent can be established by proof of surrounding circumstances, including the character
of the assault, the use of a deadly weapon, or other matters from which intent to kill may be
inferred.

The court concluded that even viewing the evidence in a light most favorable to the
State, there was insufficient evidence to prove beyond a reasonable doubt that defendant
intended to kill his live-in girlfriend. The defendant cut the girlfriend four times in the back
with a knife or other sharp instrument, but there was no evidence of any struggle before or
after the attack or of threats by the defendant toward the complainant. Furthermore, the
lacerations were superficial and not life threatening. In addition, when the complainant left
the apartment, the defendant did not attempt to pursue her or cause any further injury.
Finally, the complainant testified only that she felt “punching” and “pressure” on her back
and did not know that she had been cut until she felt something moist running down her
back.

Although the complainant suffered serious injuries that could have resulted in
permanent scarring, not every assault involving serious bodily injury necessarily supports
an inference that the assailant intended to kill. Defendant’s conviction for attempt first
degree murder was reversed and the cause remanded for re-sentencing on the remaining
counts.

People v. Guyton, 2014 IL App (1st) 110450 The State charged defendant with first degree
murder of one man and attempt first degree murder of another. At trial, defendant argued
that he acted in self-defense when he shot the two men. The jury found defendant guilty of
second degree murder (based on imperfect self defense) as to the first man and attempt first
degree murder of the second.
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On appeal, defendant argued that the jury’s verdict of second degree murder showed
that he was acting in imperfect self-defense when he shot the two men, and since he shot
both men at the same time with no change in his mental state, he could not have had the
requisite intent to commit attempt first degree murder. The Appellate Court rejected this
argument.

Once the State has proven the elements of first degree murder, the burden shifts to
the defendant to prove by a preponderance of the evidence a mitigating factor, such as
imperfect self defense, that will mitigate the offense to second degree murder. A defendant
acts in imperfect self defense where he actually but unreasonably believes that he is acting
in self-defense. If the defendant carries his burden, he will be convicted of second degree
rather than first degree murder.

There is, however, no offense of attempt second degree murder in Illinois. People v.
Lopez, 166 111. 2d 441 (1995). Even though the jury’s verdict on second degree murder showed
that it found defendant acted in imperfect self defense, the jury could not have been
instructed on and could not have found defendant guilty of attempt second degree murder.
The jury’s verdict thus does not invalidate the attempt conviction.

People v. Anderson, 2012 IL App (1st) 103288 Defendant was charged with first-degree
murder of one person and attempt murder of another person. The attempt-murder
instruction did not name the victim. It informed the jury that it could find defendant guilty
of attempting to murder “an individual.”

The Appellate Court found that it was probable that the ordinary juror would not
understand that the subject of the attempt-murder instruction was only the alleged victim of
the attempt murder, rather than the murder victim. Even though the court read the
indictment to the jury at the beginning of trial and the State correctly identified the subject
of the attempt-murder charge for the jury in closing argument, the jury was instructed that
the indictment and closing arguments were not to be considered as evidence against the
defendant. Defense counsel’s argument never addressed to whom the attempt-murder
instruction applied.

The defective instruction was plain error because the evidence on the attempt-murder
charge was closely balanced. The alleged victim of the attempt murder testified that he saw
defendant commit the murder and that he heard more shots fired after that shooting, but he
did not know in which direction they were fired as he ran to his car and fled from the scene.
There were no bullet holes in his car. Defendant’s companion made a statement that
defendant shot at “another person,” but he did not identify that person as the alleged attempt-
murder victim, and he recanted this statement at trial. Therefore, the defendant may have
been convicted of attempt murder based on the error in the instruction rather than the
evidence. The Appellate Court reversed defendant’s conviction for attempt murder and
remanded for a new trial.

People v. Smith, 2012 IL App (1st) 102354 Attempt first degree murder is generally a
Class X felony which carries a sentence of six to 30 years. However, 720 ILCS 5/8-4(c)(1)(A)
authorizes an enhanced Class X sentence of 20 to 80 years for the attempt first degree murder
of a peace officer.

In addition, 720 ILCS 5/8-4(c)(1)(B), (C) and (D) authorize mandatory terms of 15
years, 20 years, and 25 years to natural life to be added to the sentence imposed by the trial
court for attempt first degree murder. The additional terms are required where the defendant
committed attempt first degree murder while armed with a firearm, while personally
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discharging a firearm, or while personally discharging a firearm which proximately caused
great bodily harm, permanent disability, permanent disfigurement, or death.

The court concluded that under the plain language of §5/8-4, the 20-year enhancement
for personally discharging a firearm applies to the enhanced Class X sentence under
subsection (A) for attempt murder of a peace officer. The court rejected the reasoning of
People v. Douglas, 371 Ill. App. 3d 21, 861 N.E.2d 1096 (1st Dist. 2007), which concluded
that in the absence of some indication that the legislature intended otherwise, the firearm
enhancements of subsections (B), (C) and (D) do not apply to the offense of attempt murder
of a peace officer.

Thus, where the defendant was convicted of attempt murder of a police officer, the
trial court properly applied the 20-year firearm sentencing enhancement for discharging a
firearm to the defendant’s enhanced 35-year enhanced sentence for attempt murder of a
peace officer.

People v. Parker, 311 I11.App.3d 80, 724 N.E.2d 203 (1st Dist. 1999) Attempt murder occurs
where, with intent to kill, defendant commits a substantial step toward the commission of
murder. In view of the extensive injuries to the complainant, a reasonable trier of fact could
have concluded that the individuals who beat him and placed him in the trunk of a car acted
with intent to kill.

Lack of intent to kill was not shown by the fact that defendants had an opportunity to
kill the complainant, but instead allowed him to leave. If defendants intended to kill the
complainant when they placed him in the trunk, the fact that they later changed their minds
and allowed him to leave would not be a defense to attempt murder.

People v. Garrett, 216 Ill.App.3d 348, 576 N.E.2d 331 (1st Dist. 1991) Defendant's
conviction for attempt murder was reversed due to insufficient evidence to prove specific
intent to kill. Though the victim was beaten into unconsciousness, lost two teeth and required
15 stitches, the character of the attack did not warrant an inference of intent to kill.

People v. Nuno, 206 Ill.App.3d 160, 563 N.E.2d 1165 (1st Dist. 1990) Attempt murder
requires specific intent to kill; intent to do great bodily harm is not sufficient. Where jury
instructions allowed the jury to find defendant guilty of attempt murder if he either intended
to kill or to cause great bodily harm, they were erroneous.

The erroneous instructions were not harmless; the jury showed confusion when it
asked the judge to clarify.

People v. Jones, 184 Ill.App.3d 412, 541 N.E.2d 132 (1st Dist. 1989) Evidence was
insufficient to prove intent to kill the victim, where the victim "was hit several times in the
head with a gun" and "kicked repeatedly," and "one of the defendants stomped on the back of
his head several times." Also, defendants threatened that the victim and his family would be
killed. Defendants had a gun and knife in their possession but did not use the knife and did
not fire the gun (they did use it to beat the victim). The victim suffered several lacerations to
the head, a broken nose, and injuries requiring 25 stitches. These injuries were serious, but
there was no evidence they were life-threatening.

People v. Wagner, 189 Ill.App.3d 1041, 546 N.E.2d 283 (4th Dist. 1989) Conviction for
attempt murder based on defendant's intent to do great bodily harm to the victim must be
vacated. Attempt murder requires a specific intent to kill.
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People v. Ayala, 142 I11.App.3d 93, 491 N.E.2d 154 (1st Dist. 1986) The attempt murder
instruction did not allow the jury to convict defendant based on something less than a specific
intent to kill. This instruction permits a conviction "on the basis of defendant's belief that
death would follow from the conduct in question."

People v. Mass, 31 Ill.App.3d 759, 334 N.E.2d 452 (2d Dist. 1975) An attempt murder
information was valid though it failed to allege that defendant took any substantial step
toward the commission of murder.

People v. Henry, 3 Ill.App.3d 235, 278 N.E.2d 547 (1st Dist. 1972) Attempt murder
reversed. Firing a gun (at night) in the direction of unmarked police car was insufficient to
prove "specific intent to take life."

§26-4
Second Degree Murder (Voluntary Manslaughter)

§26-4(a)
Generally

Note: The offense of Voluntary Manslaughter was abolished by PA 84-1450 (eff. July 1, 1987).
Voluntary manslaughter was replaced by Second Degree Murder, which is defined essentially
the same but which places the burden of proof on defendant to prove that he is guilty of that
offense instead of First Degree Murder.

Illinois Supreme Court

People v. Manning, 2018 IL. 122081 When the jury is instructed on second degree murder,
its inability to unanimously agree on the existence of mitigating factors results in a first
degree murder conviction. The second degree murder statute replaced the voluntary
manslaughter statute. Under the old statute, the State bore the burden of proving the
absence of a mitigating factor. Under the current statute, the defendant bears the burden of
persuading “the jury” to find the existence of a mitigating factor. Here, the jury’s note
informing the court that it could not agree on the presence of mitigating factors means that
the defendant failed to meet his burden to convince “the jury” that a mitigating factor exists.
The jurors unanimously agreed that the State proved the elements of first degree murder
before even considering the existence of mitigating factors, and that is the only finding on
which the jury was unanimous. The legislature would not have intended the “absurd result”
of nullifying this unanimous finding based on a disagreement as to mitigating factors.

People v. Staake, 2017 IL 121755 Where new and additional charges arise from the same
facts as the original charges and the State had knowledge of such facts at the time of the
commencement of the prosecution, the speedy trial term on the new charges is the same as
on the original charges. Continuances obtained in connection with the original charges
cannot be attributed to the defendant with respect to the new and additional charges, because
those charges were not before the court when the continuances were obtained.

The purposes of the rule that continuances on the original charge cannot be attributed
to defendant on the new charge is to ensure adequate notice of the subsequent charges and
to prevent trial by ambush.
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The court concluded that where defendant was charged with second degree murder, a
subsequent charge of first degree murder was not a new and additional charge for purposes
of the speedy trial statute. Second degree murder is not a lessor included offense of first
degree murder, but rather a lessor mitigated offense. Because the State is required to prove
the elements of first degree murder before the trier of fact can consider whether there is a
mitigating factor which will reduce the charge to second degree murder, first degree and
second degree murder have the same elements. However, second degree has an additional
mitigating factor.

Because the State must prove first degree murder to obtain a conviction for second
degree murder, a defendant charged with second degree murder is on notice that the State
intends to prove the elements of first degree murder. Because the first degree murder charge
added to the prosecution relates back to the original second degree murder charge, it is not a
new offense. Therefore, delays attributable to defendant on the initial charge are also
attributable to him on the subsequent charge.

People v. Jeffries, 164 I11.2d 104, 646 N.E.2d 587 (1995) Second degree murder statute
which requires defendant to disprove an element of first degree murder and that his belief in
self-defense was unreasonable is constitutional. The State still has the burden to prove: (1)
the elements of first degree murder beyond a reasonable doubt, and (2) the absence of self-
defense when raised as an affirmative defense to first degree murder.

Furthermore, current law requires that the jury be instructed that it must find that
first degree murder has been proven beyond a reasonable doubt before it considers whether
defendant has proven provocation or unreasonable belief. Thus, defendant's burden to prove
mitigation does not arise until the State has proven both first degree murder and the absence
of a reasonable belief in self-defense.

Under current law, the same mental state - intent or knowledge - applies to both first
and second degree murder. Thus, second degree murder is properly viewed not as a lesser
included offense of first degree murder, but as a "lesser mitigated offense" that includes a
factor reducing defendant's culpability.

People v. Lopez, 166 111.2d 441, 655 N.E.2d 864 (1995) The offense of attempt second degree
murder does not exist under Illinois law.

Attempt requires specific intent to commit a specific offense. Second degree murder,
by contrast, requires that defendant act either in sudden and intense passion resulting from
serious provocation or in the unreasonable belief that self-defense is justified. Because one
cannot intend to act in sudden and intense passion or with an unreasonable belief, the state
of mind that would be required for second degree murder, there is no such offense under
Illinois law. See also, People v. Reagan, 99 I11.2d 238, 457 N.E.2d 1260 (1983) (there is no
offense of attempt voluntary manslaughter; "it is impossible to intend an unreasonable
belief™).

People v. Garcia, 165 I11.2d 409, 651 N.E.2d 100 (1995) The only categories of provocation
recognized under the second degree murder statute are substantial physical injury or assault,
mutual quarrel or combat, illegal arrest, and adultery with the offender's spouse. The
decedent's mere words, "no matter how vile," are never "provocation" sufficient to reduce an
offense to second degree murder.

People v. Chevalier, 131 Ill.2d 66, 544 N.E.2d 942 (1989) Adultery with a spouse is
sufficient provocation for voluntary manslaughter in "those instances where the parties are
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discovered in the act of adultery or immediately before or after such an act, and the killing
immediately follows such discovery." A "verbal communication that adultery has occurred or
will occur falls within the rule that mere words are insufficient provocation." Thus, a
confession of adultery by a spouse is not adequate provocation.

People v. McCarthy, 132 I11.2d 331, 547 N.E.2d 459 (1989) The Supreme Court declined to
determine whether the "spousal adultery" rule should be enlarged to include unmarried
persons who share a marital-type relationship. Here, defendant and the victim had broken
off their relationship, and the victim had moved out two months before the killing. Therefore,
just "as divorced persons may not claim the benefit of the voluntary manslaughter
instruction, there would be no reason to afford the same instruction to unmarried persons
whose relationship has ended."

People v. Fausz, 95 I11.2d 535, 449 N.E.2d 78 (1983) Defendant, a tavern owner, was
charged with murder for shooting a person who was attempting to steal two bottles of
whiskey. The jury was instructed on murder, voluntary manslaughter and involuntary
manslaughter. Defendant was found guilty of voluntary manslaughter.

Evidence was insufficient to support the voluntary manslaughter conviction because
there was no evidence showing that defendant either acted in "heat of passion" or acted with
an unreasonable belief that the killing was justified.

People v. Pierce, 52 111.2d 7, 284 N.E.2d 279 (1972) Conviction of voluntary manslaughter
upheld. Although the evidence was conflicting, there is sufficient evidence to establish that
deceased attempted to strike defendant while they were engaged in a quarrel and defendant
then struck and repeatedly kicked the deceased.

Illinois Appellate Court

People v. Rutigliano, 2020 IL App (1st) 171729 Whether to give a particular jury
instruction is within the sound discretion of the trial judge. That discretion is not abused so
long as the instructions as a whole fully and fairly apprise the jury of the relevant legal
principles. A court reviews de novo whether a jury instruction correctly states the law.

At defendant’s trial for murder and attempt murder, evidence was presented that
defendant consumed alcohol and marijuana before stabbing and killing one person and
attempting to stab another. It was not error to give a non-pattern instruction which told
jurors that voluntary intoxication is not a defense to a criminal charge. The instruction was
an accurate statement of the law. The instruction did not undermine defendant’s ability to
argue for second degree murder. The jury was not instructed that voluntary intoxication is
not a mitigating factor, and nothing in the instruction prevented the jury from finding that
defendant’s claim of unreasonable belief in self defense was corroborated by the evidence of
his alcohol and marijuana consumption.

The majority concluded that the jury did not err in rejecting second degree murder
here. Defendant testified that he committed the offenses out of fear of being attacked, he
consumed marijuana and alcohol, and witnesses testified to defendant’s strange remarks
during the incident. But, the jury was not obligated to find defendant credible, other people
consumed the same drinks and marijuana, and evidence showed that some of defendant’s
remarks demonstrated anger rather than fear. The dissenting justice would have found
sufficient mitigation in the form of defendant’s sudden onset of irrational fear and would have
reduced defendant’s conviction to second degree murder.
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People v. Williams, 2020 IL App (1st) 162512 The trial court did not err in denying
defendant’s request for a “mutual combat” instruction. Defendant argued that there was
some evidence of mutual combat because he testified that after the decedent initially came
at him with a knife, the altercation became one of mutual combat. The Appellate Court held
that defendant’s own theory of the case precluded a mutual combat instruction. Mutual
combat requires a situation where both parties enter combat willingly. Here, defendant
consistently testified that he was attacked and responded only out of self-defense. Thus, he
did not enter the fight willingly, and did not engage in mutual combat.

People v. Bennett, 2017 IL App (1st) 151619 Following a car accident, the two drivers, the
defendant and the decedent, engaged in a fistfight before the defendant shot and killed the
decedent. The trial court did not err in rejecting a self-defense claim, or in not reducing the
conviction to second-degree murder based on an unreasonable belief in the need for self-
defense. A rational trier-of-fact could have found defendant guilty of first degree murder
where the evidence established that the fight ended before defendant ran several feet away,
retrieved a gun, and shot the decedent. No witnesses corroborated defendant’s account that
decedent pursued him; rather, the State’s witnesses testified that the decedent neither
pursued nor threatened defendant after the fight, and defendant returned to within arm’s
length of the decedent before firing the gun.

The Appellate Court also rejected defendant’s argument that the trial court erred in
not finding defendant guilty of second-degree murder based on serious provocation. A
defendant’s claim of self-defense can negate an inference that a person acted under a sudden
and intense passion. In this case, defendant specifically testified that he shot the decedent
because he believed in the need to defend himself and his friend. This suggests his conduct
was deliberate, and not the result of a sudden, intense passion.

People v. Lefler, 2016 IL App (3d) 140293 Jury verdicts are legally inconsistent when the
offenses arise out of the same set of facts and a jury finds that an essential element of the
offense both exists and does not exist.

The victim caught defendant breaking into his car and during an ensuing struggle,
defendant stabbed the victim, killing him. At trial defendant argued that he was acting in
self-defense when he stabbed the victim. The jury found defendant guilty of both felony
murder and second degree murder.

The verdicts for felony murder and second degree murder were not legally
inconsistent. A defendant commits first degree murder if he kills another and he: (1) intends
to kill or do great bodily harm; (2) knows that his acts create a strong probability of death or
great bodily harm; or (3) is attempting or committing a forcible felony.

Second degree murder is a mitigated form of first degree murder, but only as to the
first two forms of first degree murder. The jury first determines that defendant killed another
with intent or knowledge and then determines whether mitigating factors exist that would
reduce the offense to second degree murder. But second degree murder does not apply to the
third form of first degree murder, felony murder.

The jury clearly found that mitigating factors existed and properly returned a verdict
reducing first degree murder based on intent or knowledge to second degree murder. But
since second degree murder does not apply to felony murder, the jury’s finding of mitigation
was not legally inconsistent with a guilty verdict as to felony murder.
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People v. Goods, 2016 IL App (1st) 140511 A defendant is entitled to an instruction of self-
defense if there is some evidence on each of the following elements: (1) force was threatened
against defendant; (2) defendant was not the aggressor; (3) danger of harm was imminent;
(4) the threatened force was unlawful; (5) defendant actually and subjectively believed a
danger existed which required the use of force; and (6) defendant’s beliefs were objectively
reasonable. When evidence supports a self-defense instruction, a second-degree murder
instruction must be given as a mandatory counterpart.

The court held that defense counsel was ineffective for not presenting a claim of self-
defense. The evidence showed that prior to the night of the shooting, the victim had acted in
a menacing fashion towards defendant and had displayed a gun. In response to this menacing
behavior defendant armed himself with a gun. On the night of the shooting, defendant saw
the victim fumbling in his waistband and knew that the victim intended to commit a robbery.
The record thus provided slight evidence warranting a jury instruction on self-defense. And
since this defense was consistent with the defense actually presented, counsel’s failure to
raise self-defense amounted to deficient representation.

The failure to raise this defense was also prejudicial. In making this finding, the court
noted that co-defendant was convicted of second degree murder. Even if defendant’s belief in
self-defense had been unreasonable the jury could have found him guilty of second degree
murder.

People v. Nibbe, 2016 IL App (4th) 140363 Second degree murder is first degree murder
plus a mitigating factor. Defendant was charged with first degree murder under a knowing
murder theory in that he killed with knowledge that his actions created a strong probability
of death or great bodily harm.

The court reversed the conviction for second degree murder, finding that the evidence
was insufficient to prove knowledge on defendant’s part that a single punch to the decedent’s
face would create a strong probability of death or great bodily harm. The decedent’s death
was caused by hitting his head on the sidewalk as he fell.

Under Illinois law, the striking of a blow with the fist on the side of the face or head
is not considered likely to result in death or great bodily harm. Although courts have
recognized exceptions to this principle where there is a great disparity in size and strength
between the defendant and the decedent, or where the defendant inflicted multiple blows,
neither situation applied here. Although defendant was slightly larger and slightly younger
that the decedent, the disparity was not great enough that defendant should have known
that striking the decedent in the face with his fist would cause death.

The court noted that the State did not cite any cases in which one blow with a bare
hand by a single assailant was deemed sufficient to sustain a first degree murder conviction.
In addition, death was caused by the decedent’s head striking the concrete and not the blow
to the face. Finally, defendant had been drinking and was in an excitable due to the
decedent’s attempt to enter the apartment occupied by defendant and his friends.

Because a second degree murder conviction requires proof of first degree murder, the
court vacated the second degree murder conviction and remanded the cause for resentencing
on aggravated battery.

People v. Yeoman, 2016 IL App (3d) 140324 One element of second-degree murder under a
knowing murder theory is that defendant knew his acts created a strong probability of death
or great bodily harm to the decedent. To act with a “knowing” mental state, the defendant
must possess a conscious awareness that his conduct is practically certain to cause the result
in question.
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There 1s a general rule in Illinois law that death is not ordinarily contemplated as a
natural consequence of a blow or blows from a bare fist, unless there is a great disparity in
size and strength between the defendant and the victim. The court concluded that the
evidence was insufficient to establish that defendant knew that his acts created a strong
probability of death or great bodily harm where after a road-rage incident, defendant struck
the decedent one time in the face with his bare fist. The decedent hit his head on the
pavement and subsequently died.

The court concluded that striking a person of approximately equal size one time in the
face with a bare fist is not the type of conduct that would create a strong probability of death
or great bodily harm. Under these circumstances, defendant could not have known that death
or great bodily harm was practically certain to occur. The Appellate Court reversed the
conviction for second degree murder.

People v. O’Neal, 2016 IL App (1st) 132284 Second degree murder occurs when the
defendant commits either intentional, knowing, or strong-probability first-degree murder
and the defendant either acted under a sudden and intense passion resulting from serious
provocation by the victim or in an unreasonable belief that his actions were justified by self-
defense.

Thus, a mitigating factor such as imperfect self-defense will reduce a charge of first-
degree intentional or strong probability murder to second degree murder. Because second
degree murder cannot be the predicate felony for felony murder, however, an unreasonable
belief in self defense will not reduce felony murder to a lesser offense. Felony murder is not
concerned with the defendant’s state of mind in committing acts which lead to a death, but
is intended to deter the commission of the predicate forcible felony by holding the wrongdoer
liable for any foreseeable death that results from the commission of that felony.

Defendant was charged with intentional first-degree murder, strong-probability first
degree murder, felony murder predicated on aggravated discharge of a firearm, and
aggravated discharge of a firearm. All of the offenses involved shooting at a van which drove
slowly past a party at which defendant was acting as security. A bystander seated in a car
that was parked across the street was killed by one of the shots.

Defendant raised a defense of unreasonable belief in self-defense. The jury convicted
of second-degree murder on the counts alleging intentional and strong probability murder,
but convicted defendant of felony murder.

The act which constituted the predicate felony - shooting at the van - was inherent in
the offense of felony murder. Firing at the van was the only act which defendant was alleged
to have performed, and the State did not attempt to differentiate between the various shots
as the cause of the bystander’s death. In addition, the State conceded that every shot
defendant fired was intended for the occupants of the van. Under these circumstances,
permitting a conviction for felony murder would nullify the second degree murder statute,
particularly where the jury convicted defendant of second degree murder on the two counts
on which a claim of imperfect self-defense could be raised.

In the course of its holding, the court noted that under the doctrine of transferred
intent, if a defendant shoots at one person with intent to kill but inadvertently kills a
bystander, he may be convicted of murder for the death of the bystander. The court concluded
that under the same doctrine, if the defendant acts in self-defense in shooting at an intended
target, he also acts in self-defense concerning the unintentional shooting of the bystander.

The first degree murder conviction for felony murder was reversed and the cause
remanded for sentencing on second degree murder.

36


https://www.westlaw.com/Document/Ic0061a4989cb11e6bfb79a463a4b3bc7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

People v. Lengyel, 2015 IL App (1st) 131022 First degree murder occurs when a defendant
kills another person and either intends his acts to cause death or great bodily harm, or knows
that his acts create a strong probability of death or great bodily harm. Second degree murder
shares the same elements as first degree murder but involves the presence of a mitigating
factor, such as provocation or unreasonable belief in self-defense.

Involuntary manslaughter by contrast involves a less culpable mental state than first
or second degree murder. Involuntary manslaughter occurs when a defendant’s actions are
likely to cause death or great bodily harm and are performed recklessly. A defendant acts
recklessly when he consciously disregards a substantial and unjustifiable risk that death or
great bodily harm will result.

Defendant, who was 22 years old, lived with and acted as a caretaker for his 55-year-
old father, Richard, who suffered from multiple health problems. Defendant and Richard had
a contentious relationship, arguing daily over mundane things. One day they had an
argument that quickly turned into a physical altercation. Richard got up from where he was
grabbed defendant’s shirt with both hands, and defendant punched Richard four or five times
in the head. As soon as defendant saw blood, he stopped hitting Richard and went back to his
bedroom, locked the door, and told his girlfriend that they had to leave. Richard broke
through the bedroom door. Defendant pushed him out of the room and Richard fell to the
ground. Richard got up and went to get a towel. At Richard’s request, defendant called for an
ambulance. At the hospital, Richard died from a stroke caused by an increase in blood
pressure, which in turn had been brought on by stress from injuries.

The jury acquitted defendant of first degree murder, but found him guilty of second
degree murder based on an unreasonable belief in self-defense.

The Appellate Court held that the State failed to prove defendant guilty of second
degree murder. The evidence did not show that defendant intended to kill his father.
Immediately after the altercation, defendant called for an ambulance, indicated concern for
Richard’s condition, and told the police that he was angry at his father but was not trying to
kill him.

The evidence also did not show that defendant knowingly killed his father. The court
noted a long-standing principle in Illinois that while the intentional use of a deadly weapon
presumes that a defendant knows his acts will create a strong probability of death or great
bodily harm, “death is not normally a reasonable or probable consequence of a barehanded
blow.”

Instead the evidence showed that defendant acted recklessly by disregarding the risk
that his punches could lead to a spike in Richard’s blood pressure, which eventually could
have caused a stroke resulting in death. Since defendant acted recklessly, the court reduced
his conviction to involuntary manslaughter.

People v. Viramontes, 2014 IL App (1st) 130075 Second degree murder occurs where at
the time of the killing, the defendant is acting under sudden and intense passion resulting
from serious provocation by the decedent or by another whom the defendant endeavors to kill
when he negligently or accidentally causes the death of the decedent. Serious provocation is
conduct sufficient to excite an intense passion in a reasonable person. Illinois law recognizes
four categories of serious provocation: (1) substantial physical injury or assault; (2) mutual
quarrel or combat; (3) illegal arrest; and (4) adultery with the defendant’s spouse.

Passion, no matter how extreme, is not recognized as provocation unless it fits into
one of the above categories. Furthermore, mere words are not recognized as provocation even
where they are abusive, aggravated, or indecent. A defendant is entitled to a second degree
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jury instruction where there is some evidence, even if slight, to support a claim of serious
provocation.

The court found that as a matter of law, defendant’s discovery of his wife’s infidelity
by reading text messages and seeing nude photographs on her phone did not constitute
serious provocation. Under Illinois law, a spouse's adultery constitutes provocation only
where the parties are discovered in the act of adultery or immediately before or after such an
act, and the killing immediately follows that discovery. The court analogized defendant’s
discovery of evidence of adultery on his wife’s cell phone as similar to a confession of adultery
by a spouse, which has been recognized as insufficient provocation to reduce first degree
murder to second degree.

The court rejected the argument that a second degree murder instruction was justified
based on mutual combat between defendant and the decedent. Mutual combat is "a fight or
struggle which both parties enter willingly or where two persons, upon a sudden quarrel and
in hot blood, mutually fight upon equal terms and where death results from the combat."
Provocation by mutual combat will not be found if the accused retaliates in a manner that is
out of proportion to the provocation. A defendant may not instigate a fight and then rely on
the victim's response as evidence of mutual combat. Mutual combat will not be found if
sufficient time elapsed between the alleged provocation and the homicide to permit the “voice
of reason” to be heard.

Because the record showed that defendant was the aggressor and inflicted a brutal
beating on the decedent, and that his actions were “completely disproportionate” to the
decedent’s actions of striking him in the chest, the trial court properly declined to give a
second degree murder instruction based on mutual conduct.

Defendant’s conviction for first degree murder was affirmed.

People v. Guyton, 2014 IL App (1st) 110450 The State charged defendant with first degree
murder of one man and attempt first degree murder of another. At trial, defendant argued
that he acted in self-defense when he shot the two men. The jury found defendant guilty of
second degree murder (based on imperfect self defense) as to the first man and attempt first
degree murder of the second.

On appeal, defendant argued that the jury’s verdict of second degree murder showed
that he was acting in imperfect self-defense when he shot the two men, and since he shot
both men at the same time with no change in his mental state, he could not have had the
requisite intent to commit attempt first degree murder. The Appellate Court rejected this
argument.

Once the State has proven the elements of first degree murder, the burden shifts to
the defendant to prove by a preponderance of the evidence a mitigating factor, such as
imperfect self defense, that will mitigate the offense to second degree murder. A defendant
acts in imperfect self defense where he actually but unreasonably believes that he is acting
in self-defense. If the defendant carries his burden, he will be convicted of second degree
rather than first degree murder.

There is, however, no offense of attempt second degree murder in Illinois. People v.
Lopez, 166 I11. 2d 441 (1995). Even though the jury’s verdict on second degree murder showed
that it found defendant acted in imperfect self defense, the jury could not have been
instructed on and could not have found defendant guilty of attempt second degree murder.
The jury’s verdict thus does not invalidate the attempt conviction.

People v. Harris, 2013 IL App (1st) 110309 Second degree murder is defined as first degree
murder accompanied by one of two mitigating factors - serious provocation or unreasonable
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belief in the need for self-defense. Under Illinois law, the crime of attempt second degree
murder does not exist. People v. Lopez, 166 IL 2d 441, 655 NE 2d 864 (1995). Under Lopez,
the failure to recognize the offense of attempt second degree murder creates the possibility
that a perpetrator could be punished more severely for attempt first degree murder than if
the victim had died and a second degree murder conviction resulted.

In 720 ILCS 5/8-4(c)(1)(E), the legislature removed this possible disparity in
sentencing by providing that attempt murder carries only a Class 1 sentence if the defendant
proves by a preponderance of the evidence that at time of an attempt murder, he or she was
acting under a sudden and intense passion resulting from serious provocation. Here, the court
concluded that the phrase “serious provocation” carries the same meaning under §8-4(c)(1)(E)
as for second degree murder. Thus, the only categories of serious provocation recognized
under Illinois law are for substantial physical injury or assault, mutual quarrel or combat,
illegal arrest, and adultery with the offender's spouse.

Defendant failed to prove by a preponderance of the evidence that he was acting under
a sudden and intense passion resulting from serious provocation when he stabbed a man
whom he believed was reaching for a gun from under a car seat. The court noted that
defendant was not injured, was not engaged in a mutual quarrel, and in fact had no
interaction at all with the victim before the stabbing occurred. Furthermore, there is no
evidence of an illegal arrest or adultery. Under these circumstances, the evidence failed to
show any of the recognized classes of serious provocation.

The court rejected the argument that the act of brandishing a deadly weapon should
be held to constitute serious provocation where the offender responds in the belief that self
defense is justified. The court noted that in enacting §8-4(c)(1)(E), the legislature chose to
recognize only one of the mitigating factors that reduce a first degree murder to second degree
- the presence of serious provocation. Had the legislature intended to also recognize an
unreasonable belief in the need for self defense as a factor under §8-4(c)(1)(E), it would have
done so explicitly. In light of the legislature’s failure to act, the court declined to expand the
definition of “serious provocation” to include an unreasonable belief in the need for self-
defense.

People v. Romero, 387 Ill.App.3d 954, 901 N.E.2d 399 (2d Dist. 2008) Where defendant
argues that he presented sufficient evidence to prove a mitigating factor in a first or second
degree murder case, the applicable standard of review is whether, viewing the evidence most
favorably to the prosecution, any rational trier of fact could have found that the mitigating
factors were not present.

People v. Hawkins, 296 I11.App.3d 830, 696 N.E.2d 16 (1st Dist. 1998) Once the State has
proven first degree murder beyond a reasonable doubt, to obtain a second degree murder
conviction defendant must show by a preponderance of the evidence that he either acted
under a sudden and intense passion resulting from serious provocation or unreasonably
believed that the circumstances justified self-defense.

To establish that actions are justified by self-defense, defendant must show that: (1)
unlawful force was threatened against him, (2) there was an imminent danger of harm, (3)
he was not the aggressor, (4) he had actual beliefs that a threat existed, force was necessary
to overcome the threat, and the type and amount of force used were necessary, and (5) those
beliefs were reasonable. Once defendant meets this burden, the State must prove beyond a
reasonable doubt that defendant did not act in self-defense.

The evidence here showed that defendant had an actual but unreasonable belief that
he was justified in using deadly force. There was evidence that the decedent pulled a knife
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on defendant three days before the stabbing, had fought with defendant a few months earlier,
and had once struck defendant with a brick. There was also evidence that the decedent and
defendant had been smoking marijuana laced with cocaine just before the incident, and both
alcohol and cocaine were found in the decedent's blood.

In addition, the only evidence concerning the events just before the stabbing was
presented by defendant, who claimed that after he refused a request to lend the decedent
$2.00, the decedent reached into defendant's pockets, punched him on the left side of his head,
and knocked him to the floor. The decedent then threw a brick, just missing defendant's head
and hitting the glass in the back door, before approaching defendant and threatening to kill
him. Although defendant drew a knife, the decedent continued forward and blocked
defendant's path of escape. Finally, the decedent grabbed defendant and tried to hit him with
his fist. Defendant testified that although he did not know whether the decedent had a
weapon, he was "terrified and scared."

Considering the evidence most favorably to the prosecution, the State proved the
elements of first degree murder beyond a reasonable doubt. However, the evidence presented
by the defense established, by a preponderance of the evidence, that defendant believed the
circumstances justified use of deadly force in self-defense. Defendant's belief was
unreasonable in this case, however, because the decedent had no visible weapon and had not
inflicted bodily harm on defendant in any of their previous altercations. Defendant's
conviction was reduced to second degree murder.

People v. Swanson, 211 I11.App.3d 510, 570 N.E.2d 503 (1st Dist. 1991) A trial judge is not
precluded from convicting a defendant of second degree murder where defendant does not
request consideration of that charge.

People v. Newbern, 219 I11.App.3d 333, 579 N.E.2d 583 (4th Dist. 1991) A defendant who
is charged with first degree murder but convicted of second degree murder may not be
prosecuted for first degree murder if the cause is remanded for a new trial. Accord, People v.
Timberson, 213 I1l.App.3d 1037, 573 N.E.2d 374 (5th Dist. 1991) (a conviction for second
degree murder is an implied acquittal of first degree murder; therefore, a second prosecution
for first degree murder is barred by double jeopardy).

People v. Burks, 189 Ill.App.3d 782, 545 N.E.2d 782 (3d Dist. 1989) A defendant may be
charged with second degree murder; in such a charge the State "is alleging that it can prove
the elements of first degree murder, but is conceding the presence of mitigating factors."
Under these circumstances defendant has no burden to prove any mitigating factors.

People v. Hudson, 165 Ill.App.3d 375, 519 N.E.2d 28 (3d Dist. 1988) A defendant may be
convicted of voluntary manslaughter based on accountability.

People v. Ellis, 107 I11.App.3d 603, 437 N.E.2d 409 (2d Dist. 1982) Defendant was convicted,
by a jury, of murder arising out of an argument and shooting. There were no witnesses to the
shooting (though neighbors heard arguing), and defendant testified that he acted in self-
defense.

Evidence was insufficient to prove the required intent for murder. Defendant's version
of the circumstances of the shooting was not improbable, and was not "impeached by the
State's evidence."
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However, defendant's belief he was in danger of losing his life or suffering great bodily
harm was unreasonable. Thus, the conviction for murder was reduced to voluntary
manslaughter and the cause remanded for resentencing.

People v. Shipp, 51 I1l.App.3d 470, 367 N.E.2d 966 (2d Dist. 1977) Defendant's conviction
of voluntary manslaughter for the shooting of her ex-husband was reversed. The deceased
had been convicted for killing his first wife and for the attempt murder of defendant a few
years earlier. Also, the deceased brutally assaulted defendant on numerous occasions and
had threatened her. Consequently, defendant's belief that deadly force was necessary to
protect herself from great bodily harm was justified.

Furthermore, the fact defendant shot the deceased five times was not crucial, since
"defendant's terror was both reasonable and complete and only a matter of seconds elapsed
between the firing of the first and last round." The evidence does not show that defendant
continued to fire after she reasonably should have realized that the deceased was disabled.

People v. Hamilton, 48 Ill.App.3d 456, 363 N.E.2d 193 (4th Dist. 1977) Defendant's
conviction for voluntary manslaughter was reduced to involuntary manslaughter. The State
failed to introduce sufficient evidence to overcome defendant's explanation of the shooting,
which was consistent with the physical evidence. However, defendant's testimony indicated
that he acted recklessly by drawing a loaded weapon during a quarrel.

People v. Harling, 29 Ill.App.3d 1053, 331 N.E.2d 653 (1st Dist. 1975) Voluntary
manslaughter conviction (after bench trial) reversed. The State produced no eyewitnesses to
the occurrence and defendant presented strong proof of self-defense.

People v. Curwick, 33 Ill.App.3d 757, 338 N.E.2d 468 (3d Dist. 1975) Defendant is
precluded from challenging the sufficiency of the evidence to support voluntary manslaughter
conviction when, at trial, he argued for and obtained an instruction defining voluntary
manslaughter.

People v. Thompson, 11 Ill.App.3d 752, 297 N.E.2d 592 (1st Dist. 1973) Defendant was
charged with murder, and following a bench trial was convicted of voluntary manslaughter.
Although the evidence might sustain a murder conviction, the voluntary manslaughter
conviction could not stand where there was no evidence of sudden and intense passion
resulting from provocation.

People v. Newberry, 127 Ill.App.2d 322, 262 N.E.2d 282 (1st Dist. 1970) Defendant's
conviction for voluntary manslaughter was upheld. The trier of fact could reasonably find
that defendant, already in a depressed emotional state and having contemplated suicide,
became so aroused and impassioned by the deceased's attitude and reply to his efforts at
reconciliation that he immediately drew a gun from his pocket and shot her.

People v. Honey, 69 Ill.LApp.2d 429, 217 N.E.2d 371 (1st Dist. 1966) Voluntary
manslaughter conviction reversed. The only eyewitness was defendant, who testified that
deceased had previously threatened him with a gun and on this occasion rushed toward
defendant with a hand in a pocket and saying, "I'm going to kill you."
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People v. McMurry, 64 Ill.App.2d 248, 212 N.E.2d 7 (2d Dist. 1965) Conviction for
voluntary manslaughter reversed since the only evidence of provocation was words between
defendant and deceased, and "mere words" can never amount to the required provocation.

§26-4(b)

Instructions

United States Supreme Court

Gilmore v. Taylor, 508 U.S. 333, 113 S.Ct. 2112, 124 L.Ed.2d 306 (1993) Falconer v. Lane,
905 F.2d 1129 (7th Cir. 1990), which held that former IPI Crim. 2d Nos. 7.02 and 7.04 were
unconstitutional because they permitted a jury to convict of murder without determining
whether the evidence of provocation was sufficient to reduce the offense to manslaughter,
was a "new rule" because it was not dictated by prior federal precedent. Under Teague v.
Lane, 489 U.S. 288 (1989), therefore, Falconer cannot be applied on federal habeas corpus
where the conviction in question was already final when Falconer was decided.

Illinois Supreme Court

People v. McDonald, 2016 I, 118882 Noting a conflict in its own authority, the court
clarified the standard to be used in determining whether sufficient evidence exists to warrant
giving a jury instruction on a lesser included offense. The court found that a lesser included
offense instruction should be given where there is evidence in the record which, if believed
by the jury, would reduce the crime charged to the lesser offense. The court rejected its
precedent stating that a lesser included offense instruction is justified if eredible evidence
in the record would support the lesser charge, noting that the trial court is not to weigh the
evidence or determine credibility in determining whether a lesser included instruction should
be given.

The trial court did not abuse its discretion by refusing to instruct the jury on
involuntary manslaughter. Involuntary manslaughter occurs where a person unintentionally
kills an individual without lawful justification if the acts which caused the death were likely
to cause death or great bodily harm and were performed recklessly. 720 ILCS 5/9-3(a). A
person acts recklessly by consciously disregarding a substantial and unjustifiable risk that
circumstances exist or that a result will follow and such disregard constitutes a gross
deviation from the standard of care that a reasonable person would exercise in the situation.
720 ILCS 5/4-6. The difference between first degree murder and involuntary manslaughter
lies in the defendant’s mental state.

Because there was a "dearth" of evidence showing recklessness, the trial court did not
abuse its discretion by refusing to give an instruction on involuntary manslaughter.

Furthermore, the trial court did not abuse its discretion by refusing to instruct the
jury on second degree murder based on serious provocation. Serious provocation is defined as
conduct sufficient to excite an intense passion in a reasonable person. 720 ILCS 5/9-2(b).
Recognized categories of serious provocation include substantial physical injury or physical
assault, mutual quarrel or combat, illegal arrest, and adultery with the offender’s spouse.

Mutual combat occurs where two parties willingly enter a fight or struggle or where
two persons mutually fight on equal terms. Where the evidence showed that on the day of
the incident defendant was holding a knife and threatening to kill the decedent, the decedent
was unarmed, and defendant suffered only superficial injuries while the decedent suffered
three knife wounds, it was not an abuse of discretion for the trial court to find insufficient
evidence of serious provocation to warrant an instruction on second degree murder.
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Defendant’s conviction for first degree murder was affirmed.

People v. Wilmington, 2013 IL. 112938 Under Illinois law, five decisions ultimately belong
to the defendant after consultation with his attorney: (1) what plea to enter, (2) whether to
waive a jury trial, (3) whether defendant will testify, (4) whether to appeal, and (5) whether
to submit an instruction on a lesser included offense. The latter decision is left to the
defendant because electing to submit a lesser included offense instruction exposes the
defendant to possible criminal liability which he might otherwise avoid and amounts to a
stipulation that the jury could rationally convict of the lesser included offense.

The court concluded that the same rationale does not apply where defense counsel
requests an instruction on second degree murder. Second degree murder is not a lesser
included offense of first degree murder, but rather a lesser-mitigated offense requiring that
all of the elements of first degree murder, plus a mitigating factor, have been proved. The
court concluded that because the defendant is not exposing himself to potential criminal
liability which he might otherwise avoid, he does not have the right to decide whether an
instruction on second degree murder should be submitted.

People v. Washington, 2012 IL. 110283 The question of whether sufficient evidence exists
to support the giving of a jury instruction is a question of law subject to de novo review.

Both self-defense and second-degree murder instructions must be given on request
when any evidence is presented showing the defendant’s subjective belief that the use of force
was necessary. Once presented with evidence of an actual belief in the need for the use of
force in self-defense, it is for the jury to determine whether the subjective belief existed, and
whether it was objectively reasonable or unreasonable. To obtain a jury instruction on second-
degree murder, it is not necessary for a defendant to also produce evidence that his subjective
belief was unreasonable.

Because the court granted defendant’s request for self-defense instructions, it was
error to deny his request for second-degree murder instructions.

An instructional error such as the denial of a second-degree murder instruction is
harmless only if it is demonstrated that the result of the trial could not have been different
had the jury been properly instructed.

Refusing defendant’s request for a second-degree murder instruction was not
harmless error. The court rejected the argument that because the jury rejected defendant’s
claim of self-defense, it would not have believed that he had an unreasonable belief in the
need for use of force in self-defense. The evidence in the case was conflicting and diametrically
opposed as to what transpired before and after the shooting. By refusing the second-degree
murder instruction, the trial court took the determination of whether defendant’s belief in
self-defense was reasonable or unreasonable from the jury. The court could not say that the
result of the trial would not have been different had the jury received a second-degree murder
instruction.

People v. Mohr, 228 I11.2d 53, 885 N.E.2d 1019 (2008) The State may charge a defendant
with second degree murder even where it does not charge first degree murder. By doing so,
the State alleges that it can prove the elements of first degree murder, but concedes that a
mitigating factor is present and that the only possible conviction is second degree murder.
Where the State files only second degree charges, the jury should not be informed of the
provocation element. Instead, the trial court should treat the case as a first degree murder
case, except that if a guilty verdict is returned a conviction for second degree murder will be
entered.
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People v. Parker, 223 111.2d 494, 861 N.E.2d 936 (2006) Where defendant is charged with
first degree murder and the jury is also instructed on second degree murder, no error occurs
where the jury receives a specific "not guilty of first degree murder" verdict form, but does
not get a general "not guilty" verdict form.

People v. Morgan, 197 I11.2d 404, 758 N.E.2d 813 (2001) A defendant who raises self-
defense is not entitled to second degree murder instructions on a felony murder charge even
where there is evidence that he formed the intent to kill or use deadly force only after the
decedent committed serious provocation. The legislature did not intend to permit second
degree murder instructions on felony murder charges.

People v. Tenner, 157 I11.2d 341, 626 N.E.2d 138 (1993) The evidence showed that
defendant went to the business of his former business partner and held four people at
gunpoint. After tying the victims' hands and feet with ropes he had brought with him,
defendant moved them to his business in the same building.

When the victims arrived in defendant's business, they discovered that ropes tied into
nooses had been strung across overhead beams. The nooses were placed over the victims'
necks, and duct tape was placed over their mouth. Defendant then made several charges
against the victims and removed the duct tape so they could respond. Eventually, he removed
the noose from the neck of one victim (his former girlfriend) and took her outside. He then
returned inside and shot the other three victims, fatally wounding two of them.

Defendant testified that when his former girlfriend lived with him, she claimed that
she had been held at the apartment of the former partner for a week and forced to participate
in sexual activities. Defendant claimed that on the day of the offense he thought he had seen
his former girlfriend struggling with his former partner, and that he went to the partner's
business because he believed that the girlfriend had been abducted again. He said that he
took rope restraints with him because he knew that his former partner owned guns. Finally,
defendant testified that twice within the past two weeks he had overheard his former partner
plotting to kill him.

Defendant was not entitled to an instruction on "sudden and intense passion" second
degree murder. Only certain categories of provocation are recognized as giving rise to sudden
and intense passion: substantial physical injury or assault, mutual quarrel or combat, illegal
arrest, and adultery with the offender's spouse. Although defendant testified that two of the
victims intended to kill him, neither the alleged threats nor defendant's relationships to the
victims were within the recognized categories of provocation.

Furthermore, any claim of sudden and intense passion was contradicted by the fact
that defendant prepared restraints and nooses before the offense, claimed that he was
"rescuing" his former girlfriend, and held the victims at gunpoint for two hours before
shooting them.

Defendant was also not entitled to an instruction on second degree murder based on
an unreasonable belief of self-defense. Use of force is not justified by one who is "attempting
to commit, committing, or escaping after the commission of, a forcible felony." Thus,
"unreasonable belief of self-defense" second degree murder may not be claimed by one who is
the aggressor in a forcible felony. By arming himself with a shotgun and preparing rope
restraints, defendant was attempting the forcible felony of unlawful restraint.

People v. Austin, 133 Ill.2d 118, 549 N.E.2d 331 (1989) Refusal to give voluntary
manslaughter instructions upheld. The killing arose out of an incident on a CTA bus.
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Defendant got on the bus, paid an insufficient fare, and was told to leave the bus by the
driver. Defendant claimed that she reached for a transfer and the driver hit her hand with a
transfer punch. Blows were exchanged, and defendant pulled a gun which discharged into
the floor. The parties struggled off the bus, and defendant shot and killed the driver.

There was no evidence of "mutual combat" that would reduce the conviction to
voluntary manslaughter. "Mutual combat" involves "a fight or struggle which both parties
enter willingly or where two persons, upon a sudden quarrel and in hot blood, mutually fight
upon equal terms." Here, however, the bus driver did not enter the struggle willingly and the
fight was not on equal terms. Instead, defendant instigated the fight by attempting to take a
transfer, and the driver hit defendant's hand to prevent the stealing of the transfer. Thus,
the driver was merely responding to defendant's illegal act and did not willingly enter into
combat. Furthermore, the fight was not on equal terms; defendant shot and killed an
unarmed person who provoked defendant by speaking gruffly and striking her hand with a
transfer punch.

People v. Sloan, 111 I11.2d 517, 490 N.E.2d 1260 (1986) The trial judge did not err by
refusing to instruct the jury on self-defense and voluntary manslaughter. Because defendant
was clearly the aggressor, and the victim's "slight display of force, or resistance, was provoked
by the defendant's own conduct," defendant's use of force was precluded.

People v. Moore, 95 111.2d 404, 447 N.E.2d 1327 (1983) At defendant's trial for murder, the
trial court refused defendant's tendered instruction on voluntary manslaughter, though it
had given an instruction on justified use of force.

Any error was harmless. The overwhelming weight of evidence established that
defendant was guilty of felony murder; thus, it made no difference if the killing was done
with the unreasonable belief that it was justified in self-defense.

People v. Pastorino, 91 I11.2d 178, 435 N.E.2d 1144 (1982) At defendant's trial, the jury
was instructed on both murder and voluntary manslaughter. In his oral comments to the
jury, the judge stated that defendant can't be guilty of both offenses; thus, he told the jury to
consider the murder verdict first —"If you find the defendant guilty of murder you do not
have to do anything else (but if) you find her not guilty of murder, then you will consider the
voluntary manslaughter." Defendant waived the issue concerning the above comments
because he failed to object to them at trial.

People v. Leonard, 83 I11.2d 411, 415 N.E.2d 358 (1980) At defendant's trial for murder,
the trial court refused to give defendant's tendered instruction on voluntary manslaughter.
The manslaughter instruction should have been given because there was evidence of mutual
combat between defendant and the deceased.

People v. Lockett, 82 I11.2d 546, 413 N.E.2d 378 (1980) Where the evidence supports an
instruction on justifiable use of force, tendered instructions on voluntary manslaughter based
upon unreasonable belief should also be given. When defendant presents evidence of a
subjective belief that he was acting in self-defense, it is for the jury to decide whether he in
fact had that subjective belief and, if so, whether that subjective belief was reasonable.

People v. Joyner, 50 I11.2d 302, 278 N.E.2d 756 (1972) Trial judge erred in failing to give
an instruction on voluntary manslaughter at a murder trial. The difference between a killing
justified by self-defense and one that is not justified (amounting to voluntary manslaughter)
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is that in the former instance defendant reasonably believes that the use of force is necessary,
and in the latter instance such a belief is unreasonable.

People v. Latimer, 35 I11.2d 178, 220 N.E.2d 314 (1966) If the evidence at a murder trial, if
believed by the jury, would reduce the crime to manslaughter, an instruction defining that
crime should be given. However, where the evidence clearly demonstrates that the killing
was murder, it is error to give a manslaughter instruction.

Illinois Appellate Court

People v. Hayes, 2022 IL App (4th) 210409 Defendant shot and killed a woman. He claimed
he was aiming at a man who struck him in the head with a firearm nine months earlier.
Defense counsel argued to the jury that defendant’s act was mitigated by the serious
provocation of the man who attacked him. Defendant provided testimony in support of this
defense. At the close of evidence, however, the trial court denied the defense’s request for a
second degree murder instruction. Defendant was found guilty of first degree murder.

On appeal defendant argued that counsel was ineffective for pursuing a frivolous
defense, or, in the alternative, the trial court erred in refusing the second degree murder
instruction. The appellate court initially took issue with this argumentation, finding that
while a defendant may put forth inconsistent defenses at trail, “[i]t seems a less tenable
pursuit on appeal.”

To show second degree murder, the defendant must prove he was acting under a
sudden and intense passion resulting from serious provocation. Serious harm or injury is a
sufficient provocation, but the killing is no longer mitigated if enough time passes for tempers
to cool. Here, counsel did not perform deficiently. Although the shooting occurred nine
months after the injury, counsel was left with few options. The State had ample evidence that
defendant was the shooter, including defendant’s girlfriend’s eyewitness testimony and
overhear tapes containing defendant’s admissions. The State also tendered a videotaped
confession in discovery which, though not ultimately admitted, would have factored into
counsel’s decision. “A weak or insufficient defense does not indicate ineffectiveness of counsel
in a case where a defendant has no defense.” People v. Ganus, 148 Ill. 2d 466 (1992). For
the same reasons, no prejudice resulted from counsel’s decision, as any defense was doomed
in the face of overwhelming evidence.

Finally, the trial court did not abuse its discretion in refusing the instruction. The
court was aware of no Illinois cases in which the cooling off period lasted nine months, and
counsel’s argument that the presence of his attacker rekindled the sudden and intense
passion was not supported by law. Thus, not even “slight” evidence supported the defense.

People v. Hampton, 2021 IL App (5th) 170341 The Appellate Court affirmed defendant’s
murder conviction, rejecting his contention that a series of errors prevented a second-degree
murder verdict. First, he alleged ineffectiveness for failing to argue for the admission of
Lynch evidence. Counsel had tried to elicit from defendant testimony about an alleged “beef”
the victim had with defendant’s companion. The trial court sustained State objections to this
testimony because the defense had not presented any evidence that the victim was the initial
aggressor. The Appellate Court held that while trial courts have the discretion to admit
Lynch evidence before the defendant presents evidence that the victim is the initial
aggressor, in this case, no such evidence was ever presented.

Similarly, the trial court did not err in denying counsel’ request for an imperfect self-
defense instruction, because there was not even slight evidence that defendant had an
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unreasonable belief in the need to defend himself. Defendant did testify that he fired his gun
out of fear, but he also stated he did not fear the victim specifically, and there was no evidence
that the victim was armed or acted aggressively toward defendant.

Finally, new post-trial evidence of defendant’s mental illness did not warrant a new
trial. Although the revelation of defendant’s PT'SD and an intellectual disability may bear on
an the issue of self-defense, here, the defendant’s own testimony established he did not act
out of fear. Defendant could not show that the new evidence, though non-cumulative, was
conclusive enough to alter the outcome.

People v. Rutigliano, 2020 IL App (1st) 171729 Whether to give a particular jury
instruction is within the sound discretion of the trial judge. That discretion is not abused so
long as the instructions as a whole fully and fairly apprise the jury of the relevant legal
principles. A court reviews de novo whether a jury instruction correctly states the law.

At defendant’s trial for murder and attempt murder, evidence was presented that
defendant consumed alcohol and marijuana before stabbing and killing one person and
attempting to stab another. It was not error to give a non-pattern instruction which told
jurors that voluntary intoxication is not a defense to a criminal charge. The instruction was
an accurate statement of the law. The instruction did not undermine defendant’s ability to
argue for second degree murder. The jury was not instructed that voluntary intoxication is
not a mitigating factor, and nothing in the instruction prevented the jury from finding that
defendant’s claim of unreasonable belief in self defense was corroborated by the evidence of
his alcohol and marijuana consumption.

The majority concluded that the jury did not err in rejecting second degree murder
here. Defendant testified that he committed the offenses out of fear of being attacked, he
consumed marijuana and alcohol, and witnesses testified to defendant’s strange remarks
during the incident. But, the jury was not obligated to find defendant credible, other people
consumed the same drinks and marijuana, and evidence showed that some of defendant’s
remarks demonstrated anger rather than fear. The dissenting justice would have found
sufficient mitigation in the form of defendant’s sudden onset of irrational fear and would have
reduced defendant’s conviction to second degree murder.

People v. Viramontes, 2014 IL App (1st) 130075 Second degree murder occurs where at
the time of the killing, the defendant is acting under sudden and intense passion resulting
from serious provocation by the decedent or by another whom the defendant endeavors to kill
when he negligently or accidentally causes the death of the decedent. Serious provocation is
conduct sufficient to excite an intense passion in a reasonable person. Illinois law recognizes
four categories of serious provocation: (1) substantial physical injury or assault; (2) mutual
quarrel or combat; (3) illegal arrest; and (4) adultery with the defendant’s spouse.

Passion, no matter how extreme, is not recognized as provocation unless it fits into
one of the above categories. Furthermore, mere words are not recognized as provocation even
where they are abusive, aggravated, or indecent. A defendant is entitled to a second degree
jury instruction where there is some evidence, even if slight, to support a claim of serious
provocation.

The court found that as a matter of law, defendant’s discovery of his wife’s infidelity
by reading text messages and seeing nude photographs on her phone did not constitute
serious provocation. Under Illinois law, a spouse's adultery constitutes provocation only
where the parties are discovered in the act of adultery or immediately before or after such an
act, and the killing immediately follows that discovery. The court analogized defendant’s
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discovery of evidence of adultery on his wife’s cell phone as similar to a confession of adultery
by a spouse, which has been recognized as insufficient provocation to reduce first degree
murder to second degree.

The court rejected the argument that a second degree murder instruction was justified
based on mutual combat between defendant and the decedent. Mutual combat is "a fight or
struggle which both parties enter willingly or where two persons, upon a sudden quarrel and
in hot blood, mutually fight upon equal terms and where death results from the combat."
Provocation by mutual combat will not be found if the accused retaliates in a manner that is
out of proportion to the provocation. A defendant may not instigate a fight and then rely on
the victim's response as evidence of mutual combat. Mutual combat will not be found if
sufficient time elapsed between the alleged provocation and the homicide to permit the “voice
of reason” to be heard.

Because the record showed that defendant was the aggressor and inflicted a brutal
beating on the decedent, and that his actions were “completely disproportionate” to the
decedent’s actions of striking him in the chest, the trial court properly declined to give a
second degree murder instruction based on mutual conduct.

People v. Billups, 404 I11.App.3d 1, 935 N.E.2d 1046 (1st Dist. 2010) In People v. Lockett,
82 I11.2d 546, 413 N.E.2d 378 (1980), the Illinois Supreme Court held that both self-defense
and voluntary manslaughter (now second degree murder) instructions must be given
whenever there is evidence that defendant subjectively believed that his use of force was
necessary.

Defendant testified that as deceased left the van in which they had been riding, he
attempted to rob the defendant and his brother. When the defendant wrestled the gun from
the deceased, the deceased pulled defendant’s sweatshirt over his head, forcing the defendant
to his knees. Defendant fired the gun in the direction of the deceased without looking, then
shot the deceased in the head after the deceased loosened his grip and defendant saw the
deceased fall on one knee outside the van. The defendant’s brother testified that shots were
fired seconds after defendant and the deceased exited the van, and that defendant admitted
to him that he had the gun the whole time. The medical examiner found three wounds on the
deceased: in the right chest and left hip (neither at close range) and a final contact wound in
the back of his head. The court gave the jury self-defense instructions but refused second
degree murder instructions.

The Appellate Court concluded that Lockett does not hold that a second degree
murder instruction is a mandatory counterpart to a self-defense instruction. Unlike Lockett,
a defendant’s subjective belief is not an issue if the evidence only permits the jury to find
defendant guilty of first degree murder because he had no subjective belief that his use of
force was necessary, or not guilty by reason of self-defense because he possessed an
objectively reasonable belief in self-defense. The jury in this case was required to choose
between two irreconcilable versions of fact, neither of which presented an issue of imperfect
self-defense. Either the shooting was justified because the deceased was committing an
armed robbery, or defendant was guilty of first degree murder. Therefore the court correctly
refused the second degree murder instruction.

Relying on People v. Crespo, 203 I11.2d 335, 788 N.E.2d 1117 (2001), the Appellate
Court rejected an argument that the jury could find second degree murder based on the final
shot fired to the head. Just as the State is barred from treating defendant’s conduct as
multiple acts supporting multiple convictions unless the charging instrument differentiates
between the acts, defendant cannot “apportion his beliefs among the separate shots he fired.”
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People v. Washington, 399 Ill.App.3d 664, 926 N.E.2d 899 (1st Dist. 2010) First degree
murder occurs where the defendant kills an individual without lawful justification and with
intent to kill or inflict bodily harm, knowledge that his acts will cause death, or knowledge
that his acts create a strong probability of death or bodily harm. Second degree murder occurs
when first degree murder was committed and the offender unreasonably believed that the
circumstances justified the use of deadly force or acted under serious provocation.

Under People v. Lockett, 82 I11.2d 546, 413 N.E.2d 378 (1980), a second degree
murder instruction is required whenever there is sufficient evidence to give a self-defense
instruction on a first degree murder charge. The trial court may not weigh the evidence and
deny a second degree instruction based on its determination that defendant’s subjective belief
in the need for self-defense was reasonable or unreasonable.

The court also rejected the argument that a second degree murder instruction is
required in a first degree murder case only if there is independent evidence that defendant’s
belief concerning the use of deadly force was unreasonable. (Rejecting People v. Anderson,
266 I11.App.3d 947, 641 N.E.2d 591 (1st Dist. 1994)).

Because the trial court properly found that there was sufficient evidence to justify a
self-defense instruction, it erred by refusing to also give defendant’s tendered second degree
murder instruction.

People v. Payton, 356 Ill.App.3d 674, 826 N.E.2d 1011 (1st Dist. 2005) The judge gave
contradictory and confusing instructions regarding the relationship between first degree
intentional or knowing murder, first degree felony murder, and second degree murder based
on provocation, and also erred in giving any felony murder instructions at all.

Where a defendant is charged with both first degree felony murder and first degree
intentional or knowing murder, and the jury is to be instructed as well on second degree
murder, the IPI instructions distinguish between the first degree felony murder count, as to
which second degree murder is not in issue (because guilt of felony murder renders irrelevant
the factors which mitigate first degree murder to second degree murder), and the first degree
intentional and knowing counts, as to which conviction may not occur unless the jury first
considers whether the mitigating factors justifying a conviction of second degree murder are
present.

Thus, as to the first degree felony murder count, the judge should have given IPI
Criminal 4th 7.02 (issues in first degree murder when second degree murder is not also in
issue), an instruction that omits any references to second degree murder and first degree
intentional and knowing murder. As to the first degree intentional and knowing murder
counts, the judge should have given IPI 7.04X (issues where jury instructed on first degree
murder and second degree murder (provocation)), which includes language regarding second
degree murder but omits any reference to first degree felony murder. Also, the judge should
have given IPI 7.01X, an instruction that explains to the jury the reason for designating first
degree intentional and knowing murder with one label (type A murder), and first degree
felony murder with another (type B murder).

People v. Luckett, 339 Il1l.App.3d 93, 790 N.E.2d 865 (1st Dist. 2003) A second degree
murder instruction must be given whenever the evidence justifies a self-defense instruction
in a first degree murder case, and second degree murder instructions should be given where
the evidence is conflicting and would support findings that defendant committed intentional
murder, felony murder or second degree murder.

Because the evidence conflicted as to whether defendant committed felony murder or
knowing and intentional murder, and would have allowed the jury to convict of second degree
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murder based on an unreasonable belief in self-defense concerning the latter theory,
defendant was entitled to second degree murder instructions on the charge alleging knowing
or intentional murder.

People v. Toney, 337 I11.App.3d 122, 785 N.E.2d 138 (1st Dist. 2003) Where the trial court
properly found that the evidence supported an instruction on self-defense in a prosecution for
"knowing and intentional" murder, it was error to refuse to give a second degree murder
instruction. Giving a self-defense instruction allows the jury to determine whether
defendant's actions were excused because he reasonably believed that they were justified in
self-defense, but the refusal to instruct on second degree murder prevents the jury from
determining whether defendant's subjective belief that the use of force was justified was
unreasonable.

People v. Ayers, 331 Ill.App.3d 742, 771 N.E.2d 1041 (1st Dist. 2002) As a matter of plain
error, reversible error occurred where the trial court gave contradictory first and second
degree murder instructions, some of which omitted the element of justifiable use of force.
Under the instructions, the jury could have convicted defendant of first degree murder
without ever considering whether he was justified in using force. Reversal is required where
the jury is "presented with two self-contained, inherently contradictory and inconsistent
issues instructions defining the elements requisite for a finding of guilty."

People v. Majors, 308 I11.App.3d 1021, 721 N.E.2d 753 (4th Dist. 1999) Under Illinois law,
provocation that may constitute second degree murder includes substantial physical injury
or physical assault, mutual quarrel or combat, illegal arrest, and adultery with the offender's
spouse. Here, the evidence showed that: (1) the decedent repeatedly shouted "Rape" while
walking away from defendant, (2) defendant followed the decedent to see what she was
shouting, and (3) defendant killed the decedent in a panic to stop her from yelling. Because
there was no evidence suggesting any recognized form of provocation, the trial court did not
abuse its discretion by refusing to give a second degree murder instruction.

People v. Kauffman, 308 Ill.App.3d 1, 719 N.E.2d 275 (1st Dist. 1999) A second degree
murder instruction need not be requested by the defense to be properly given. The evidence
justified second degree instructions here. By raising self-defense, defendant placed in
question the reasonableness of her belief that the use of force was justified; thus, a reasonable
trier of fact could have determined that defendant's belief was unreasonable.

People v. Truss, 254 Ill.App.3d 767, 626 N.E.2d 1175 (1st Dist. 1993) Defendant was
convicted of first degree murder based on evidence he stabbed a man whom his girlfriend
brought to their home. At trial, he claimed to have acted in self-defense.

The jury received three separate instructions concerning murder. The first instruction
directed the jury to convict of first degree murder if it found that the State had sustained its
burden with respect to the elements of that offense, including that defendant had not been
justified in using force. This instruction did not refer to second degree murder.

The second instruction was the general definition of first degree murder, and did not
refer to second degree murder or to any issue concerning the justifiable use of force. The third
instruction IPI 7.06A directed that if the jury found that the State had proven first degree
murder, it should then decide whether defendant had an unreasonable belief in self-defense
which would reduce the offense to second degree murder.
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Under Falconer v. Lane, 905 F.2d 1129 (7th Cir. 1990), the instructions violated due
process. Neither of the first two instructions mentioned the duty to consider second degree
murder, thus there was no way to tell whether the jury followed the third instruction, which
correctly required consideration of second degree murder, or whether it stopped deliberating
upon finding first degree murder. This problem would not have existed had the instruction
requiring consideration of second degree murder preceded the first degree murder
instructions or had the trial court followed the Committee Note for IPI 7.06A, which
specifically states that the first degree murder instructions given here are not to be used
when second degree murder is an issue.

The error was not harmless - the trial court found that there was sufficient evidence
to submit second degree murder instructions, and there was a basis in the evidence for the
jury to conclude that defendant had an unreasonable belief that he was justified in using self-
defense.

Also, the trial judge erred by giving the following non-IPI instruction:

"The law does not permit one who instigates an assault on another to then rely on the victim's
response to that assault as evidence of mutual combat sufficient to mitigate a subsequent
killing from murder to manslaughter."

An instruction referring to manslaughter was improper where, at the time of the
offense, the name of the offense had been changed to second degree murder. In addition, there
was no evidence of mutual combat. Here, the evidence established that defendant stabbed
the deceased either as the latter sat passively in a chair or because he anticipated that the
deceased was about to attack.

People v. Johnson, 215 I11.App.3d 713, 575 N.E.2d 1247 (1st Dist. 1991) At defendant's trial
for first-degree murder, the trial judge erred by refusing to instruct the jury on second degree
murder. There was sufficient evidence of provocation to warrant a second degree murder
instruction where two State witnesses testified that defendant and the decedent were
involved in mutual combat, one witness testified that defendant said the decedent "lunged"
at him before the stabbing, and there was evidence that the decedent started the fight and
that defendant's hands were "swollen and cut and bruised" on the following morning.

People v. Mocaby, 194 Il1.App.3d 441, 551 N.E.2d 673 (5th Dist. 1990) Following a jury
trial, defendant was convicted of the murder of his adult son. The incident occurred at a
family gathering after the victim and defendant had consumed beer and after the victim had
attacked other members of the family, including a brother and sister. Ultimately, defendant
stabbed and killed the victim.

Immediately before the stabbing, the victim had been arguing with and hitting
various family members. Defendant testified that he felt the need to help a daughter whom
the victim was pushing and shoving. Defendant further stated that the victim was a big
person, he could not fight the victim, and the victim had previously threatened to break
defendant's neck. Additionally, defendant was intoxicated, which "may contribute to a . . .
mistaken belief of self-defense."

Because the evidence was sufficient to raise the question whether defendant stabbed
the victim in the unreasonable belief that deadly force was necessary to protect his daughter
and himself from death or great bodily harm, voluntary manslaughter instructions should
have been given.

People v. Robinson, 189 Ill.App.3d 323, 545 N.E.2d 268 (1st Dist. 1989) Following a jury
trial, defendant was convicted of the murder of a woman with whom he shared an apartment.
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Because there was evidence of a heated argument and an exchange of blows, the trial court
erred in refusing to give defendant's voluntary manslaughter instruction. Defendant was
entitled to the instruction even though his defense was that he did not commit the homicide.

People v. Healy, 168 Ill.App.3d 349, 522 N.E.2d 749 (1st Dist. 1988) Mutual combat is
recognized as adequate provocation to reduce a homicide to voluntary manslaughter, and the
intoxication of the parties may contribute to such a finding. Here, there was evidence of a
fight and that the participants were intoxicated, but there was no evidence as to how the
fight started, who had been the initial aggressor, or who first introduced a knife into the fight.
Because there was evidence from which defendant could have argued that mutual combat
occurred or that the deceased was the aggressor (i.e., a knife cut sustained by defendant, a
bruise on the face of defendant's companion, and the fact that the deceased, after initially
being knocked down, got back up and resumed the struggle), the jury should have been
permitted to decide whether the homicide was murder or manslaughter.

People v. Stewart, 143 I11.App.3d 933, 494 N.E.2d 1171 (1st Dist. 1986) The State's evidence
was that the deceased and her three sons were walking down a hallway in the building in
which they lived. Defendant, who had previously lived with the deceased, attempted to talk
to her. When she kept walking, defendant pulled out a knife and stabbed her three times.
The sons testified that no one else was in the hallway.

Defendant testified that when he saw the deceased in the hallway, two men
approached and said "We don't allow nobody to be messing with our women in this building."
The men shoved defendant to the ground and struck him in the head, causing his vision to
blur. Defendant took out his knife and struck out at the assailants. He said he forgot about
the deceased standing behind him. When the men ran, he realized he had stabbed the
deceased.

Defendant's testimony constituted some evidence of self-defense. Thus, the trial judge
erred by refusing voluntary manslaughter and self-defense instructions. "While a jury might
not believe defendant's version, weighing his credibility is for the jury, not the court."
Reversed and remanded for a new trial. See also, People v. Barnes, 107 [11.App.3d 262, 437
N.E.2d 848 (1st Dist. 1982) (instruction could not be refused because defendant's "assertion
was incredible and was rebutted" by other evidence).

People v. March, 95 Ill.App.3d 46, 419 N.E.2d 1212 (4th Dist. 1981) Where the evidence
warrants, the jury should be instructed on both unreasonable belief in self-defense and
sudden and intense passion.

People v. Dortch, 20 I1l.App.3d 911, 314 N.E.2d 324 (1st Dist. 1974) Trial court erred in
refusing instruction on voluntary manslaughter; if defendant's evidence was accepted as true,
he committed justifiable homicide or voluntary manslaughter. It is a settled rule that "where
there is evidence which if believed by a jury would reduce a crime to a lesser included offense,
an instruction defining that offense should be given."

People v. Boothe, 7 Ill.App.3d 401, 287 N.E.2d 289 (2d Dist. 1972) When defendant's
testimony at his trial for murder was sufficient, if believed, to support a conviction for
voluntary manslaughter, instructions on that offense should have been given though
defendant's trial testimony was inconsistent with a statement he allegedly made shortly after
the incident.
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People v. McMurry, 64 I11.App.2d 248, 212 N.E.2d 7 (2d Dist. 1965) Where evidence showed
that defendant was guilty of murder or nothing, it was error to give the jury instruction on
manslaughter over defense objection. Conviction for voluntary manslaughter reversed.

§26-5
Involuntary Manslaughter — Reckless Homicide

§26-5(a)
Generally

Illinois Supreme Court

People v. Robinson, 232 I11.2d 98, 902 N.E.2d 622 (2008) 720 ILCS 5/9-3 creates a single
offense of involuntary manslaughter which may carry either a Class 2 or Class 3 sentence,
depending on other factors including the victim's status as a family or household member. A
defendant convicted of involuntary manslaughter may be sentenced for involuntary
manslaughter of a family or household member regardless of whether that charge is
contained in the indictment or defendant receives written, pretrial notice that such a
sentence 1s possible.

People v. Smith, 149 I11.2d 558, 599 N.E.2d 888 (1992) Following a jury trial, defendant was
found guilty of involuntary manslaughter for the shooting death of his wife. The evidence
indicated that as defendant and his wife were packing to move, a handgun discharged as
defendant was attempting to unload it. The State introduced evidence that defendant had
been drunk, but defense witnesses testified that he was not intoxicated.

Intoxication is not an element of reckless homicide, but is merely one way in which
the State may prove the element of recklessness. Despite the conflicting evidence of
intoxication, there was sufficient evidence of recklessness to sustain the conviction where
defendant waited more than 15 minutes to call police, there were indications that he posed
his wife's body before police arrived, he initially claimed that his wife had shot herself, he
had been drinking, and he handled a loaded pistol in a careless fashion.

People v. Wilson, 143 I11.2d 236, 572 N.E.2d 937 (1991) Conviction for reckless homicide
upheld. Defendant fell asleep while driving his car, crossed into another lane, and struck a
vehicle going in the opposite direction. Further, defendant was aware that for many years he
had suffered from excessive drowsiness and that he had frequently fallen asleep under
circumstances in which a normal person could stay awake. By choosing to operate an
automobile with knowledge that he suffered from a drowsiness condition which made it
dangerous for him to drive, defendant acted recklessly.

People v. Smith, 99 I11.2d 467, 459 N.E.2d 1357 (1984) The information charging reckless
homicide was defective. The information alleged in pertinent part that defendant drove "a
motor vehicle at an excessive rate of speed resulting in a crash . . . and death." The
information did not allege that the act was reckless; a reckless state of mind is an element of
reckless homicide and "must be alleged in the body of the information." Conviction reversed.

People v. McCollough, 57111.2d 440, 313 N.E.2d 462 (1974) The offense of reckless homicide
1s upheld over the contention that it violates due process and equal protection because the
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reckless driving of motor vehicle, if it causes death, may be punished either as involuntary
manslaughter or as reckless homicide.

People v. Post, 39 I11.2d 101, 233 N.E.2d 565 (1968) Involuntary manslaughter reversed.
Defendant's firing of a pistol to scare away intruder in his yard was not reckless conduct - he
could not reasonably foresee that his act was likely to result in serious injury or death.

Illinois Appellate Court

People v. Keys, 2023 IL App (4th) 210630 The court rejected defendant’s argument that his
conviction of first degree murder should be reversed outright or reduced to involuntary
manslaughter. Specifically, defendant argued that the State failed to establish the requisite
mental state. Evidence at trial was that defendant told the police that his girlfriend pulled a
starter pistol on him and he pulled a revolver in return, accidentally shooting her in the face
in the process. Defendant further explained that as soon as he saw blood on his girlfriend’s
face, he determined she still had a heartbeat. He did not call for help, however, and instead
simply stayed with her for the next 30 minutes until she died. Defendant then concealed his
girlfriend’s death by relocating, burning, and dismembering her body. Defendant’s actions
after-the-fact demonstrated consciousness of guilt. Taken in the light most favorable to the
prosecution, the evidence was sufficient to sustain defendant’s conviction of knowing or
intentional murder, and thus defendant’s conviction was affirmed.

People v. Grunin, 2022 IL App (1st) 200598 Defendant drove at a high rate of speed down
a city street, sideswiped one car, then continued driving up to 107 miles an hour, before
crashing into another car and killing one of its passengers. He was found guilty of reckless
homicide and sentenced to four years in prison.

On appeal, defendant argued the State failed to prove him guilty beyond a reasonable
doubt because evidence suggested he suffered from a seizure, which negated the reckless
mental state required for conviction. Defendant pointed out that an expert witness opined
that defendant had a seizure in the moments before the crash. In support, the expert cited
defendant’s history of seizures, for which he took anti-seizure medication, defendant’s lack of
memory of the event, his inability to accurately recite details of his personal life when asked
by paramedics, and the fact that a seizure was the only rational explanation for someone to
drive in such a manner.

The Appellate Court affirmed. After colliding with the first car, defendant’s car
straightened, accelerated, and continued driving down the street for over a half-mile before
the second crash. The State’s expert on collision reconstructions opined that defendant
maintained control of his car prior to the crash. Thus, even though the defense expert’s
conclusions about a seizure were not directly rebutted, the jury could still reasonably reject
this testimony in light of all of the evidence.

In its original opinion, the Appellate Court held that the jury could have reasonably
concluded in the alternative that, even if a seizure caused the accident, defendant acted
recklessly by driving at all given his history of seizures. See People v. Wilson, 143 Ill. 2d
236 (1991) (affirming reckless homicide conviction where sleep apnea caused defendant to
fall asleep while driving, because decision to drive in light of his condition was itself a reckless
decision). After defendant pointed out on rehearing that the State cannot change its theory
of guilt on appeal, the Appellate Court removed this holding from the opinion.

People v. Elizondo, 2021 IL App (1st) 161699 The State charged defendant with the first-
degree murder of his sister’s boyfriend. Several witnesses testified that the incident occurred
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when the boyfriend attempted to intervene in an argument between defendant and his sister.
Defendant punched the boyfriend, who fell and lost consciousness when his head hit the
sidewalk. The defendant continued to strike the boyfriend's head against the pavement. None
of these witnesses saw the boyfriend physically attack defendant. Defendant testified,
however, that the boyfriend did attack him, and that he punched him in self-defense. The
jury found defendant guilty of second-degree murder.

Defendant alleged on appeal that his conviction should be reduced to involuntary
manslaughter. He further alleged that counsel erred in failing to request pattern jury
instruction 5.01B(2), defining “knowledge,” where the distinction between murder and
manslaughter required the jury to determine whether defendant acted with knowledge.

The Appellate Court affirmed. A defendant commits involuntary manslaughter when,
without lawful justification, he unintentionally kills an individual by recklessly performing
acts that are likely to cause death or great bodily harm. Here, a rational trier of fact could
have found that defendant’s conduct constituted knowing murder where the evidence showed
that defendant intended to do great bodily harm. Eyewitnesses saw defendant strike the head
of the unconscious boyfriend on the sidewalk. Defendant admitted to striking him, and the
autopsy reports confirmed the type of severe head trauma that would result from a head
striking the pavement multiple times. Defendant’s statements after the offense, including
threats to his sister and mother, and a comment that the boyfriend got what he deserved,
further undermine the argument that defendant acted recklessly. The jury received verdict
forms for first-degree murder, second-degree murder, and involuntary manslaughter, and it
chose second-degree murder. This verdict was supported by the evidence and would not be
disturbed on appeal.

Nor was counsel’s failure to request a “knowledge” instruction deficient. A court need
not define the term “knowledge” in an original set of jury instructions, because the term is
within the jury’s common knowledge; a court should instead provide the instruction when
asked by the jury. Here, there was no request for further definition by the jury and the
Instruction was not otherwise required to be given.

People v. Shakirov, 2017 IL App (4th) 140578 A person commits reckless homicide when
he unintentionally kills a person by recklessly driving a motor vehicle and his acts are likely
to cause death or great bodily harm. 720 ILCS 5/9-3(a). A person acts recklessly when he
consciously disregards a substantial and unjustifiable risk that his acts are likely to cause
death or great bodily harm and that disregard is a gross deviation from a reasonable standard
of care. 720 ILCS 5/4-6. If an accident may be equally attributed to negligence or a criminal
act, “the burden of reasonable doubt cannot be sustained and the negligent cause will be
adopted.”

Several emergency vehicles responded to an accident on an interstate highway. It was
a cold and clear night with drifting snow and slick and icy road conditions. The drivers of the
emergency vehicles testified that they could safely drive in the 40 mph range. Several of the
emergency vehicles parked in the median alongside of the left-hand lane of the highway, but
two of the vehicles parked in the left-hand lane itself. All of the vehicles had their emergency
lights flashing.

Defendant was driving a semi-trailer in the left-hand lane of the highway as he
approached the accident scene and the emergency vehicles. Defendant did not signal any
intent to move into the right-hand lane and did not make any attempt to slow down. Several
firefighters at the scene testified that they did not hear any brakes squealing as defendant’s
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truck approached the parked vehicles. Defendant struck the two vehicles in the left-hand
lane killing one of the passengers.

A State expert testified that defendant was driving at least 37 mph at the time of the
collision. Defendant told emergency personnel at the scene that he was driving no more than
50 mph and that when he saw the emergency vehicles in the left lane he attempted to brake
but could not stop.

On the previous day, defendant had violated federal regulations by driving longer
than 14 hours in a 24-hour period. But he had rested for over 10 hours the previous night
and had only driven seven hours before the collision occurred. There was no evidence that he
was fatigued at the time of the accident.

The Appellate Court held that the State failed to prove defendant guilty of reckless
homicide, stating that “the State’s case was utterly bereft of any evidence showing a conscious
disregard of anything.” At most, the evidence merely showed that defendant may have been
momentarily inattentive for a few seconds and then was unable to successfully brake his semi
on an icy highway. “Such brief inattention...falls far short of the conscious disregard of a
substantial and unjustifiable risk” that is necessary to prove reckless homicide.

Defendant’s conviction was reversed.

People v. Lengyel, 2015 IL App (1st) 131022 First degree murder occurs when a defendant
kills another person and either intends his acts to cause death or great bodily harm, or knows
that his acts create a strong probability of death or great bodily harm. Second degree murder
shares the same elements as first degree murder but involves the presence of a mitigating
factor, such as provocation or unreasonable belief in self-defense.

Involuntary manslaughter by contrast involves a less culpable mental state than first
or second degree murder. Involuntary manslaughter occurs when a defendant’s actions are
likely to cause death or great bodily harm and are performed recklessly. A defendant acts
recklessly when he consciously disregards a substantial and unjustifiable risk that death or
great bodily harm will result.

Defendant, who was 22 years old, lived with and acted as a caretaker for his 55-year-
old father, Richard, who suffered from multiple health problems. Defendant and Richard had
a contentious relationship, arguing daily over all sorts of mundane things. Defendant had
“Issues” with Richard and his “inner rage” had been building for years.

One day they had an argument that quickly turned into a physical altercation.
Richard got up from where he was sitting and grabbed defendant’s shirt with both hands.
Defendant punched Richard four or five times in the head trying to “disentangle himself” and
get away. As soon as defendant saw blood, he stopped hitting Richard and went back to his
bedroom, locked the door, and told his girlfriend that they had to leave. Richard broke
through the bedroom door. Defendant pushed him out of the room and Richard fell to the
ground. Richard got up and went to get a towel. At Richard’s request, defendant called for an
ambulance.

The paramedics arrived and transported Richard to the hospital. Richard could not
speak and was slipping in and out of consciousness. At the hospital, Richard died from a
stroke caused by an increase in blood pressure which in turn had been brought on by stress
from injuries.

The jury acquitted defendant of first degree murder, but found him guilty of second
degree murder based on an unreasonable belief in self-defense.

The Appellate Court held that the State failed to prove defendant guilty of second
degree murder. First, the evidence did not show that defendant intended to kill his father.
Immediately after the altercation, defendant called for an ambulance, indicated concern for
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Richard’s condition, and told the police that he was angry at his father but was not trying to
kill him. Under these circumstances, defendant did not act with the intent to kill.

The evidence also did not show that defendant knowingly killed his father. The court
noted a long-standing principle in Illinois that while the intentional use of a deadly weapon
presumes that a defendant knows his acts will create a strong probability of death or great
bodily harm, “death is not normally a reasonable or probable consequence of a barehanded
blow.”

The evidence showed that defendant and his father were of similar size and although
Richard had multiple health problems, he still had enough strength to break open a locked
door. Richard was conscious, coherent, and able to walk when defendant left. The fight only
lasted a few minutes, defendant did not use a weapon, and stopped hitting Richard as soon
as he saw blood.

Additionally, defendant’s punches did not directly cause Richard’s death, and thus he
could not be practically certain that his actions would cause death or great bodily harm. The
facts thus did not show that defendant knowingly caused his father’s death.

Instead the evidence showed that defendant acted recklessly by disregarding the risk
that his punches could lead to a spike in Richard’s blood pressure, which eventually could
have caused a stroke resulting in death. Since defendant acted recklessly, the court reduced
his conviction to involuntary manslaughter.

People v. Luna, 409 I11.App.3d 45, 946 N.E.2d 1102 (1st Dist. 2011) The court rejected the
State’s argument that a defendant who raises self-defense cannot seek an involuntary
manslaughter instruction, because raising self-defense admits an intentional killing while
involuntary manslaughter requires an unintentional killing by reckless actions that are
likely to cause death or great bodily harm. Because Illinois law allows a criminal defendant
to raise inconsistent defenses, the inconsistency between the mental states does not preclude
either claim.

However, a defendant may not seek to reduce a first degree murder conviction to
involuntary manslaughter based on a claim that he acted with a subjective intent that is not
supported by any evidence other than the defendant’s testimony. “Illinois courts have
consistently held that when the defendant intends to fire a gun, points it in the general
direction of his or her intended victim, and shoots, such conduct is not merely reckless and
does not warrant an involuntary-manslaughter instruction, regardless of the defendant’s
assertion that he or she did not intend to kill anyone.” (People v. Jackson, 372 Il1.App.3d
605, 874 N.E.2d 123 (4th Dist. 2007)). Because the evidence here unequivocally demonstrated
that defendant intended to swing a knife in the decedent’s direction, and other than
defendant’s testimony there was no evidence that he merely intended to scare the decedent,
an involuntary manslaughter instruction was not justified.

People v. Jones, 404 Ill.App.3d 734, 936 N.E.2d 1160 (1st Dist. 2010) The difference
between first degree murder and involuntary manslaughter is mental state. First degree
murder is committed when one intends to kill or do great bodily harm, or knows his acts
create a strong probability of death or great bodily harm. To be convicted of first degree
murder, the defendant must be consciously aware that his conduct is practically certain to
cause a particular result. Involuntary manslaughter occurs when one acts recklessly, i.e.,
consciously disregards a substantial and unjustifiable risk that circumstances exist or a
result will follow, and such disregard constitutes a gross deviation from the standard of care
that a reasonable person would exercise in the situation. A person acts recklessly when he
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is aware that his conduct might result in death or great bodily harm, although that result is
not substantially certain to occur.

Defendant and the deceased engaged in a fist fight that included blows to the head of
the deceased. Defendant then held the deceased on the ground with his foot placed between
the neck and chest of the deceased. The deceased outweighed the defendant by 130 pounds,
though they were of similar height. The deceased appeared to be breathing when defendant
left the scene. He died of asphyxiation. The medical examiner testified that asphyxiation
could result from only 4.4 pounds of pressure being applied to the deceased’s jugular vein for
a minute. The pressure need not be directly applied to the vein; it could be applied to soft
tissue of the front and side of the neck, which would in turn result in pressure on the blood
vessels. There was no evidence regarding the length of time that defendant held the
deceased on the ground with his foot. The medical examiner testified that none of the other
injuries that the deceased sustained in the fight individually or collectively caused the death.

The court concluded that the defendant acted recklessly. Because the deceased
outweighed the defendant, defendant would have to apply some amount of pressure on the
deceased to hold him on the ground. The evidence did not support the inference that
defendant knew or should have known or was aware that applying only 4.4 pounds of
pressure indirectly to the jugular vein would cause asphyxiation. Defendant’s act of leaving
when the deceased appeared to be alive was inconsistent with the mental state for first degree
murder.

The court reduced defendant’s conviction from first degree murder to involuntary
manslaughter and remanded for resentencing.

People v. Lemke, 349 T11.App.3d 391, 811 N.E.2d 708 (5th Dist. 2004) Under Illinois case
law, pointing a loaded weapon has been held to be a reckless act which will support a
conviction for involuntary manslaughter.

People v. Schickel, 347 Ill.App.3d 889, 807 N.E.2d 1195 (1st Dist. 2004) Although
involuntary manslaughter may not be a lesser included offense of felony murder (see People
v. Williams, 315 I11.App.3d 22, 732 N.E.2d 767 (1st Dist. 2000)), the issue was waived where
defense counsel and defendant invited the trial court, which was hearing a bench trial on
charges of first and second degree murder, to consider involuntary manslaughter as a lesser
included offense.

People v. Burnette, 325 I11.App.3d 792, 7568 N.E.2d 391 (1st Dist. 2001) The trial court erred
by finding that the act of bringing a handgun to the decedent's home constituted recklessness.
To prove involuntary manslaughter, the State must show not only that defendant
acted recklessly but also that the reckless act actually caused a death. Here, the decedent
died not because defendant brought a gun to the decedent's apartment, but because the
weapon fell from defendant's pocket and discharged as the men struggled to gain control.
Under these circumstances, any recklessness in bringing the gun to the apartment "was too
attenuated" from the act which caused the death to constitute involuntary manslaughter.

People v. Rushton, 254 Tll.App.3d 156, 626 N.E.2d 1378 (2d Dist. 1993) Defendant was
convicted of reckless homicide and sentenced to five years under Ch. 38, 9-3(e) (720 ILCS
5/9-3(e)), which provides that the sentence for reckless homicide shall be increased to three
to 14 years where:
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"the defendant was determined to have been under the influence of alcohol or any other drug
or drugs as an element of the offense, or in cases in which the defendant is proven beyond a
reasonable doubt to have been under the influence of alcohol or any other drug or drugs."

The evidence showed that defendant's car crossed the center line on a two-lane road
and collided with an oncoming vehicle. According to expert testimony, defendant's blood
alcohol content suggested that he had consumed 11 or 12 drinks; however, defendant claimed
that he had consumed only three cans of beer several hours before the incident.

The enhanced sentencing provisions of 949-3(e) apply in several situations: (1) where
a defendant is charged with "a version of reckless homicide involving intoxication," in which
case the jury "should be instructed that guilt is dependent upon finding all of the standard
elements of reckless homicide plus an additional element of intoxication"; (2) where
defendant is convicted at the same trial of a separate offense (such as DUI) which requires
the jury to find that he was under the influence of alcohol or drugs; and (3) where intoxication
is the sole allegation of recklessness, because the verdict necessarily means that the jury
found beyond a reasonable doubt that defendant was under the influence of drugs or alcohol.

Here, the jury was not instructed that it had to find that defendant was intoxicated,
and defendant was not simultaneously convicted of an offense of which intoxication was an
essential element. The fact that defendant was convicted of reckless homicide does not
necessarily mean that the jury believed that he was intoxicated, as he could have acted
recklessly by failing to keep his vehicle in his own lane. Therefore, because none of the three
situations contemplated by §9-3 existed, the enhancement provisions were not applicable.

People v. Miscichowski, 143 I1l.App.3d 646, 493 N.E.2d 135 (2d Dist. 1986) Involuntary
manslaughter may be based upon the theory of accountability.

People v. Hancock, 113 Ill.App.3d 564, 447 N.E.2d 994 (1st Dist. 1983) Where defendant
threw her child into a lagoon, which resulted in drowning, the evidence, which was entirely
circumstantial, was insufficient to prove the mental state necessary for murder. The evidence
did, however, establish that defendant's conduct was reckless; therefore, the conviction was
reduced to involuntary manslaughter and remanded for sentencing.

People v. LaCombe, 104 I11.App.3d 66, 432 N.E.2d 672 (4th Dist. 1982) Defendant was
driving his truck in circles on an athletic field. The deceased, a passenger, climbed out of the
window of the truck, lost his grip and fell beneath the wheels of the truck.

To prove reckless homicide, the State must show that defendant caused the death by
driving a vehicle recklessly and in a manner likely to cause death or great bodily harm.
Reckless conduct alone is not sufficient to prove guilt; the reckless conduct must be willful
and wanton. Here, defendant's conduct was reckless, but there was a reasonable doubt
whether it was also willful or wanton. Reckless homicide reversed.

People v. Hawn, 99 Ill.App.3d 334, 425 N.E.2d 1024 (1st Dist. 1981) Defendant was
convicted of reckless homicide arising out of a traffic accident in which his vehicle struck
another vehicle, resulting in the death of a passenger in the other vehicle.

The only possible evidence tending to show recklessness was that defendant was
driving over the speed limit. Operating a vehicle over the speed limit "does not constitute
criminal negligence or willful and wanton misconduct in the absence of aggravating factors,"
and there were no such aggravating factors in this case. Conviction reversed. See also,
People v. Frary, 36 I1l.App.3d 111, 343 N.E.2d 233 (5th Dist. 1976) (driving 10 to 15 mph
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in excess of the speed limit and failing to maintain a safe interval were "insufficient to prove
willful or wanton conduct, recklessness or criminal negligence").

People v. Campbell, 77 Ill.App.3d 805, 396 N.E.2d 607 (2d Dist. 1979) Defendant was
convicted of murder stemming from his presence in a van from which other passengers threw
rocks onto the highway and at other vehicles. One of the rocks struck and killed the driver of
a truck. The actions of the van's occupants constituted reckless conduct. Murder conviction
vacated; conviction for involuntary manslaughter reinstated.

People v. Spani, 46 Ill.App.3d 777, 361 N.E.2d 377 (3d Dist. 1977) Defendant's conviction
for involuntary manslaughter, following a bench trial, was reversed since the remarks of the
trial judge show that he believed the shooting was an accident. "An act committed
accidentally does not involve a mental state cognizable to the criminal offenses of murder and
involuntary manslaughter."

People v. Bauman, 34 I11.App.3d 582, 340 N.E.2d 178 (1st Dist. 1975) Where defendant shot
another at a party where there was excessive drinking, the evidence was not sufficient to
prove that defendant had the necessary intent or knowledge for murder. However,
defendant's conviction was reduced to involuntary manslaughter because defendant engaged
in reckless conduct by pointing a loaded revolver at another.

People v. Hines, 31 I11.App.3d 295, 334 N.E.2d 233 (1st Dist. 1975) Defendant's conviction
for voluntary manslaughter was reduced to involuntary manslaughter where the trial court
erred in failing to submit to the jury a verdict form for involuntary manslaughter; the jury
could have believed that defendant did not intend to shoot the deceased, but only to "scare"
him.

People v. Richardson, 21 I1l.App.3d 859, 316 N.E.2d 37 (1st Dist. 1974) Reckless homicide
conviction (after bench trial) was reversed. Police testimony was "shaky" and other evidence
indicated that auto may have been defective.

People v. Higgins, 86 Ill.App.2d 202, 229 N.E.2d 161 (5th Dist. 1967) Aggravated battery
1s not a lesser included offense of involuntary manslaughter, and a lesser included offense
instruction was reversible error. Aggravated battery reversed.

§26-5(b)

Instructions

Illinois Supreme Court
People v. Eubanks, 2019 IL. 123525 The trial court abused its discretion in denying
defendant’s request for a reckless homicide instruction. There need only be some evidence in
the record that would justify giving a lesser-included offense instruction. When the
distinction between the charged offense and a lesser-included offense is mental state, the
distinction will often turn on circumstantial evidence. The task of discerning a defendant’s
mental state from surrounding circumstances is particularly suited to the jury.

Here, defendant killed the victim by striking her with a speeding vehicle at 9 p.m. on
“a quiet residential street.” The jury may have inferred that, given the paucity of pedestrians
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and late hour, defendant acted recklessly rather than knowingly under these circumstances.
Although the State highlighted the severity of the injuries here, and in some cases the
severity of the victim’s injury might negate a recklessness instruction, those cases involve
beatings, not automobile accidents, where a defendant who acts recklessly is just as likely to
cause severe Injury as one who acts intentionally or knowingly.

People v. McDonald, 2016 ILL 118882 Noting a conflict in its own authority, the court
clarified the standard to be used in determining whether sufficient evidence exists to warrant
giving a jury instruction on a lesser included offense. The court found that a lesser included
offense instruction should be given where there is evidence in the record which, if believed
by the jury, would reduce the crime charged to the lesser offense. The court rejected its
precedent stating that a lesser included offense instruction is justified if credible evidence
in the record would support the lesser charge, noting that the trial court is not to weigh the
evidence or determine credibility in determining whether a lesser included instruction should
be given.

The abuse of discretion standard of review is applied when determining whether the
trial court erred by failing to give a lesser included offense instruction. The trial court abuses
its discretion by failing to give a lesser included offense instruction if there is some evidence
which, if believed, would justify a verdict finding that the lesser offense occurred.

The court concluded that the trial court did not abuse its discretion by refusing to
instruct the jury on involuntary manslaughter. Involuntary manslaughter occurs where a
person unintentionally kills an individual without lawful justification if the acts which
caused the death were likely to cause death or great bodily harm and were performed
recklessly. 720 ILCS 5/9-3(a). A person acts recklessly by consciously disregarding a
substantial and unjustifiable risk that circumstances exist or that a result will follow and
such disregard constitutes a gross deviation from the standard of care that a reasonable
person would exercise in the situation. 720 ILCS 5/4-6. The difference between first degree
murder and involuntary manslaughter lies in the defendant’s mental state.

Because there was a "dearth" of evidence showing recklessness, the trial court did not
abuse its discretion by refusing to give an instruction on involuntary manslaughter.

Furthermore, the trial court did not abuse its discretion by refusing to instruct the
jury on second degree murder based on serious provocation. Serious provocation is defined as
conduct sufficient to excite an intense passion in a reasonable person. 720 ILCS 5/9-2(b).
Recognized categories of serious provocation include substantial physical injury or physical
assault, mutual quarrel or combat, illegal arrest, and adultery with the offender’s spouse.

Mutual combat occurs where two parties willingly enter a fight or struggle or where
two persons mutually fight on equal terms. Where the evidence showed that on the day of
the incident defendant was holding a knife and threatening to kill the decedent, the decedent
was unarmed, and defendant suffered only superficial injuries while the decedent suffered
three knife wounds, it was not an abuse of discretion for the trial court to find insufficient
evidence of serious provocation to warrant an instruction on second degree murder.

People v. Jones, 219 I11.2d 1, 845 N.E.2d 598 (2006) Involuntary manslaughter occurs
where defendant unintentionally kills an individual by recklessly performing acts that are
likely to cause death or great bodily harm. The record contained no evidence to support an
involuntary manslaughter instruction. Defendant's statements indicated either that he was
not involved in the offense or that the decedent suffered a heart attack. In addition, the
evidence suggested that the decedent died of a skull fracture. Thus, the record did not
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constitute a basis to find that defendant performed some act recklessly and that the
decedent's death resulted.

People v. Davis, 213 I11.2d 459, 821 N.E.2d 1154 (2004) Although defendant was originally
charged with both knowing and felony murder, at the jury instruction conference the State
dismissed the count charging knowing murder. Under these circumstances, the trial court
properly refused to instruct the jury on voluntary manslaughter.

Involuntary manslaughter is not a lesser included offense of felony murder. Because
felony murder involves no mental state and involuntary manslaughter requires that
defendant acted recklessly, the court concluded that the felony murder charge here did not
set forth the '"broad foundation" of involuntary manslaughter. Thus, involuntary
manslaughter is not a lesser included offense.

People v. Castillo, 188 111.2d 536, 723 N.E.2d 274 (1999) Involuntary manslaughter occurs
when, without lawful justification, an individual unintentionally kills another by recklessly
performing acts that are likely to cause death or great bodily harm. A person acts recklessly
when he "consciously disregards a substantial and unjustifiable risk that his acts are likely
to cause death or great bodily harm."

Defendant's claim that he struggled with the decedent after the decedent drew a gun
was not evidence of recklessness, but was "instead some evidence that defendant acted with
regard to a justifiable risk of injuring the victim in order to protect himself." Because the risk
was not unjustifiable, defendant did not act recklessly. Thus, an involuntary manslaughter
instruction was not warranted.

People v. DiVincenzo, 183 I11.2d 239, 700 N.E.2d 981 (1998) The primary difference
between involuntary manslaughter and first degree murder is defendant's mental state -
involuntary manslaughter occurs when defendant recklessly performs acts that are likely to
cause death or great bodily harm, while first degree murder (under these circumstances)
requires a legally unjustifiable killing by acts which defendant knows are likely to create a
strong probability of death or great bodily harm. Recklessness is defined as the conscious
disregard of a "substantial and unjustifiable risk that circumstances exist or that a result
will follow, . . . and such disregard constitutes a gross deviation from the standard of care
which a reasonable person would exercise."

Factors to be considered in determining whether defendant's acts were performed
recklessly include: (1) any disparity in size and strength between defendant and the decedent;
(2) the brutality and duration of the beating; (3) the severity of the decedent's injuries; and
(4) whether defendant used a weapon to inflict the injuries.

There was sufficient evidence of recklessness to entitle defendant to involuntary
manslaughter instructions. There was no disparity in size and strength between defendant
and the victim, and the altercation was of short duration. Furthermore, three experts
testified that the injury which caused death (a torn cerebral artery) was a "rare
phenomenon." Defendant did not use a weapon, and there was a dispute whether he kicked
the decedent while the latter was lying on the ground.

Such evidence, if believed, suggested that defendant acted recklessly but without
knowledge of the strong probability of death or great bodily harm. Furthermore, involuntary
manslaughter instructions were not precluded because defendant deliberately provoked the
confrontation. See also, People v. Tainter, 304 I1l.App.3d 847, 710 N.E.2d 158 (1st Dist.
1999) (although several factors militated against an involuntary manslaughter instruction,
including the discrepancy in size between defendant and the decedent, the brutality and
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duration of the beating, and the severity of the decedent's injuries, a manslaughter
instruction was required where defendant testified that the beating occurred as part of a
jealous rage, the decedent was able to return home after the incident, defendant used his
bare fists rather than a weapon, and defendant was under the effect of alcohol at the time of
the offense).

People v. Whiters, 146 I11.2d 437, 588 N.E.2d 1172 (1992) A defendant who claims self-
defense, an intentional act, may also have the jury instructed on involuntary manslaughter,
a reckless act. Where there is adequate evidentiary support, an involuntary manslaughter
instruction must be given despite the claim of self-defense.

People v. Ward, 101 I11.2d 443, 463 N.E.2d 696 (1984) There was no evidence to show that
defendant acted recklessly in beating death of four-year-old child. Thus, refusal to give
involuntary manslaughter instructions was proper.

People v. Arnold, 104 I11.2d 209, 470 N.E.2d 981 (1984) The trial court did not err, at
defendant's trial for murder, by refusing to give a verdict form for "not guilty" of involuntary
manslaughter. During closing argument, defense counsel told the jury that defendant was
guilty of involuntary manslaughter. "A defendant who admits culpability for a crime cannot
expect to have the jury instructed concerning his innocence of the crime.

People v. Simpson, 74 [11.2d 497, 384 N.E.2d 373 (1978) Trial judge at defendant's trial for
murder did not err in refusing an involuntary manslaughter instruction since the record was
devoid of evidence of recklessness. See also, People v. Mocaby, 194 Ill.App.3d 441, 551
N.E.2d 673 (5th Dist. 1990) (all the evidence showed that defendant acted intentionally in
stabbing the victim).

Illinois Appellate Court

People v. Himber, 2020 IL App (1st) 162182 The trial court did not err in refusing an
involuntary manslaughter instruction based on an eyewitness’s testimony that he believed
defendant was aiming over the victim’s head when he shot her. Generally, it is not reckless
to point a gun in the general direction of an intended victim and shoot it.

People v. Perry, 2018 IL App (1st) 081228 An instruction on the lesser-included offense of
involuntary manslaughter is warranted when there is some credible evidence to support the
instruction. Although not dispositive, certain factors are relevant to the decision whether to
give the instruction: (1) the disparity in size and strength between the defendant and the
victim; (2) the brutality and duration of the beating, including the severity of the victim’s
injuries; and (3) whether the defendant used his bare fists or a weapon. Generally, an
involuntary manslaughter instruction should not be given where the nature of the killing,
demonstrated by either multiple wounds or the victim’s defenselessness, shows that the
defendant did not act recklessly.

The court did not err in refusing an involuntary manslaughter instruction even
though the court instructed the jury on the definition of recklessness and allowed defense
counsel to argue to the jury that defendant acted recklessly, rather than knowingly or
intentionally. Defendant attacked the deceased with a group of eight or nine boys, severely
beat the deceased for five minutes, punching and stomping on his head, even as he lay
defenseless and motionless on the ground. Defendant also used a liquor bottle as a weapon.
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The court found that the severity and duration of the beating, resulting in 17 distinct injuries,
belied defendant’s argument that he would not necessarily have known of the severity of the
injuries because they were internal, and thus he had no reason to suspect that they would be
fatal.

People v. Eubanks, 2017 IL App (1st) 142837 The trial court erred in denying the defense
request for a reckless homicide instruction. Defendant was convicted of first degree murder
for driving a van at a high rate of speed through a residential neighborhood and killing one
pedestrian and maiming another. Although the evidence was sufficient to prove him guilty
of knowing first degree murder, there was at least some evidence that he acted recklessly.
The Appellate Court noted that similar cases, such as People v. Belk, 203 I11. 2d 187 (2003),
resulted in reckless homicide convictions.

The dissent would have found that defendant’s trial testimony, in which he denied
driving the van, precluded a reckless homicide instruction, which was inconsistent with his
defense.

People v. Smith, 2014 IL App (1st) 103436 Involuntary manslaughter occurs where the
defendant recklessly performs acts that are likely to cause death or great bodily harm. A
person acts recklessly by consciously disregarding a substantial and unjustifiable risk that
circumstances exist or that a result will follow, and such disregard constitutes a gross
deviation from the standard of care which a reasonable person would exercise in the
situation.

The trial court did not err by failing to give an involuntary manslaughter instruction
at defendant’s trial for first-degree murder, attempt first-degree murder, and armed robbery.
Defendant testified that he and his former girlfriend struggled over a pistol that the girlfriend
was holding, and that the decedent was shot when the gun discharged during the struggle.
The Appellate Court found that such testimony, if believed, would not justify an involuntary
manslaughter instruction because it would have resulted in an acquittal rather than in any
type of conviction.

Furthermore, an involuntary manslaughter instruction was not justified based on the
complainant’s testimony that defendant brought a gun to her home and pointed it at the
decedent. Defendant argued that the jury could have believed such testimony and that the
decedent was unintentionally shot while defendant and the complainant struggled over the
gun.

Illinois courts consider several factors in determining whether defendant acted
recklessly: (1) the brutality and duration of the offense, (2) the severity of the victim's injuries,
(3) the disparity in size between the defendant and the victim, (4) whether the defendant
used a weapon, and (5) whether the defendant struck multiple times. An involuntary
manslaughter instruction is not warranted where the nature of the killing, as indicated by
multiple wounds or the victim's defenselessness, shows that the defendant acted
intentionally rather than recklessly.

The court concluded that the totality of the evidence showed that defendant acted
intentionally. The decedent’s injuries were severe and inflicted by a weapon used by the
defendant, and a second person besides the decedent was also wounded. In addition, the fact
that three bullets struck two victims “belies defendant's assertion that the gun only went off
while he and [the complainant] were struggling.” The court also noted that both of the victims
were defenseless when defendant burst into their bedroom with a firearm and that defendant
tried to break the complainant’s phone to keep her from calling for help. Furthermore,
defendant stole a car which belonged to the complainant’s mother, fled from the scene, and
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used a pseudonym both at the hospital when seeking treatment for his injuries and when he
was arrested.

People v. Beasley, 2014 IL App (4th) 120774 A defendant is entitled to a lesser-included
offense instruction if the evidence at trial would allow a rational jury to find the defendant
guilty of the lesser offense while acquitting him of the greater offense. The basic difference
between involuntary manslaughter and first degree murder is the mental state
accompanying conduct which resulted in another’s death. For first degree murder, the
defendant must know that his acts create a strong probability of death or great bodily harm.
For involuntary manslaughter, the defendant must recklessly perform acts likely to cause
death or great bodily harm.

Standing alone, defendant’s testimony that he did not intend to shoot anyone does not
provide a sufficient basis for giving an instruction on involuntary manslaughter. However,
the court concluded that there was sufficient evidence to support an involuntary
manslaughter instruction where a witness testified that defendant did not appear to be
pointing the gun at any specific person before it went off, that defendant and the decedent
knew each other, and that defendant would not have intentionally shot the decedent. In
addition, several witnesses testified that defendant was not pointing the gun at anyone in
particular when the shot was fired. The court also noted that there was a basis in the evidence
to find that defendant was in a dispute with the decedent and thought the decedent was
advancing and threatening to harm him. Finally, defendant testified that the gun went off
accidentally and that he had an elevated sense of fear due to previous incidents in which he
had been shot.

The court concluded that although the evidence supporting involuntary manslaughter
was not as strong as the evidence supporting second degree murder, a rational jury could
have accepted defendant’s claim that he acted recklessly and did not intend to shoot the
decedent. Therefore, the trial court abused its discretion by failing to instruct the jury on
involuntary manslaughter. Defendant’s conviction was reversed.

People v. Luna, 409 I11.App.3d 45, 946 N.E.2d 1102 (1st Dist. 2011) The court rejected the
State’s argument that a defendant who raises self-defense cannot seek an involuntary
manslaughter instruction, because raising self-defense admits an intentional killing while
involuntary manslaughter requires an unintentional killing by reckless actions that are
likely to cause death or great bodily harm. Because Illinois law allows a criminal defendant
to raise inconsistent defenses, the inconsistency between the mental states does not preclude
either claim.

However, a defendant may not seek to reduce a first degree murder conviction to
involuntary manslaughter based on a claim that he acted with a subjective intent that is not
supported by any evidence other than the defendant’s testimony. “Illinois courts have
consistently held that when the defendant intends to fire a gun, points it in the general
direction of his or her intended victim, and shoots, such conduct is not merely reckless and
does not warrant an involuntary-manslaughter instruction, regardless of the defendant’s
assertion that he or she did not intend to kill anyone.” (People v. Jackson, 372 Il1l.App.3d
605, 874 N.E.2d 123 (4th Dist. 2007)). Because the evidence here unequivocally demonstrated
that defendant intended to swing a knife in the decedent’s direction, and other than
defendant’s testimony there was no evidence that he merely intended to scare the decedent,
an involuntary manslaughter instruction was not justified.

People v. Williams, 391 I1l.App.3d 257, 908 N.E.2d 1079 (1st Dist. 2009)
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Where defendant was charged with first degree murder, and an instruction on the
lesser included offense of involuntary manslaughter was requested by the defense and found
to be appropriate based on the evidence, the trial court erred by giving a modified IPI
instruction directing the jury to consider involuntary manslaughter only if it acquitted
defendant of first degree murder.

However, the plain error rule did not apply. First, the evidence was not close. Second,
Illinois Supreme Court precedent holds that the “fundamental fairness” prong of the plain
error rule does not apply to an erroneous instruction concerning the order in which the jury
1s to consider pending offenses. (See People v. Pastorino, 91 I11.2d 178, 435 N.E.2d 1144
(1982)).

People v. Gibson, 197 I11.App.3d 162, 553 N.E.2d 1128 (2d Dist. 1990) The evidence showed
that defendant and the victim, defendant's 18-year-old daughter, were arguing and scuffling.
Thereafter, defendant went into the kitchen and returned to the living room carrying a knife.
The victim was stabbed in the living room. Defendant testified that while she was carrying
the knife, the victim ran into the room, bumped defendant, and knocked her off balance.
Defendant uncrossed her arms trying to regain her balance, and the victim was stabbed.

A police officer testified about a statement made by defendant, in which she said that
she had the knife because she was cutting ham and that the victim was stabbed during a
struggle over the knife.

There was sufficient evidence to require an instruction on involuntary manslaughter,
and defendant was entitled to the instruction although her "primary defense was accident."

People v. Banks, 192 I1l.App.3d 986, 549 N.E.2d 766 (1st Dist. 1989) Defendant testified
that he and the decedent started scuffling over a gun which defendant pulled out during an
argument. Defendant said that he fired the gun three times while it was pointed at the
ground, and that the decedent fell backwards. Another witness testified that he heard shots
and ricocheting bullets. A doctor testified that the trajectory of the fatal bullets was upward,
supporting the theory that the bullets that hit the decedent ricocheted upward from the
ground.

A person does not point and fire a gun at the ground if he intends to kill. Thus, because
there was some evidence that defendant caused the death by performing acts recklessly, the
instruction on involuntary manslaughter should have been given.

People v. Consago, 170 I11.App.3d 982, 524 N.E.2d 989 (1st Dist. 1988) The evidence showed
that defendant, the owner of a tavern, became involved in a heated argument with the victim,
a bartender, over defendant's suspicions that the victim was stealing money from the cash
drawer. During the argument defendant pulled out a shotgun. The victim grabbed at the gun,
which fired and killed the decedent. Defendant claimed that the shooting was accidental.

Courts have found the pointing of a loaded weapon at another during a struggle to
constitute recklessness, "since such an act is a gross deviation from the standard of care
exercised by a reasonable person." Thus, where there is evidence of an accidental discharge
of a loaded weapon" there is evidence of recklessness and a basis for an involuntary
manslaughter instruction.

People v. McCarroll, 168 I11.App.3d 1020, 523 N.E.2d 150 (1st Dist. 1988) Where the only
murder charge against defendant is based on felony murder, no instruction on involuntary
manslaughter need be given.
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People v. Santiago, 108 I1l.App.3d 787, 439 N.E.2d 984 (1st Dist. 1982) Defendant testified
that he returned to a party and saw a crowd gathered in the street and police swinging bats
and sticks at his unarmed friends. He saw a friend clutch his throat as blood came from it,
and heard a woman scream. He obtained a pistol from a friend's car and fired at the gas tank
of a car, trying to ignite it and create a diversion to break up the fight. One person was shot
and killed.

If defendant's testimony was believed, the jury could have found that his conduct
constituted "recklessness." An instruction on involuntary manslaughter should have been
given. Involuntary manslaughter is not inconsistent with self-defense or defense of others:
"A person may fire a weapon, not to kill, but to scare the assailant away or to direct his
attention so that a third party may escape. . .. [T]o say that a person claiming to have acted
in self-defense may not be convicted of involuntary manslaughter, simply because of that
claim, is to argue a proposition unsupported by reason or authority."

People v. Sibley, 101 Ill.App.3d 953, 428 N.E.2d 1143 (1st Dist. 1981) Defendant was
convicted of attempt murder arising out of an incident in which he pointed a shotgun at
someone, a struggle ensued and a third party was shot. The trial court refused defendant's
request that the jury be instructed on the charge of reckless conduct.

The trial judge erred. There was evidence that defendant handled the gun improperly,
which may be reckless conduct, and a defendant is entitled to an instruction on a lesser
included offense if there is any evidence fairly tending to bear upon it.

People v. Farmer, 50 I11.App.3d 111, 365 N.E.2d 177 (5th Dist. 1977) Trial court erred at
defendant's murder trial by refusing to give an involuntary manslaughter instruction.
Defendant's testimony that he pointed the gun at deceased to scare him and that his hand
slipped off the hammer was sufficient to require the manslaughter instruction, and "it
matters not that defendant's testimony was impeached, contradicted and inconsistent with a
prior statement concerning the incident."

People v. Carlton, 26 Ill.App.3d 995, 326 N.E.2d 100 (1st Dist. 1975) An involuntary
manslaughter instruction may be given in a murder case if the act of defendant which caused
death can reasonably be found to have been perilous to life and performed recklessly.

People v. Bolden, 103 Ill.App.2d 377, 243 N.E.2d 687 (1st Dist. 1968) Involuntary
manslaughter instruction which failed to define recklessness as an essential element was
erroneous.

People v. Shackles, 44 I11.App.3d 1024, 358 N.E.2d 1329 (4th Dist. 1977) Trial court erred
by giving a State instruction on DUI at defendant's trial for involuntary manslaughter.
Testimony about smelling alcohol on defendant's breath and defendant's consumption of
some alcohol was not sufficient to present an issue of intoxication to the jury.

§26-6
Concealment of Homicidal Death

Illinois Supreme Court

People v. Wagener, 196 111.2d 269, 752 N.E.2d 430 (2001) A conviction for concealment of a
homicidal death does not merge with a murder conviction.
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People v. Nielson, 187 111.2d 271, 718 N.E.2d 131 (1999) An extended term for concealment
of a homicidal death may not be based on the "exceptionally brutal and heinous indicative of
wanton cruelty" aggravating factor. Defendant's actions may have been "exceptionally brutal
or heinous," which requires behavior that is "hatefully or shockingly evil" and "cruel and cold-
blooded." However, actions indicate "wanton cruelty" only if defendant "consciously sought to
inflict pain and suffering on the victim of the offense." One cannot consciously seek to inflict
pain and suffering on a corpse.

People v. Kirkman, 170 Ill.App.3d 106, 522 N.E.2d 588 (1st Dist. 1988) To sustain the
offense of concealing a homicidal death, the evidence must show that a homicidal death has
occurred, defendant knew about the death and its cause, and defendant took affirmative steps
to conceal the homicide or the body for the purpose of preventing or delaying its discovery.

People v. Mueller, 109 I11.2d 378, 488 N.E.2d 523 (1985) Defendant was charged with and
acquitted of murder in Scott County. He was then charged with and convicted of concealment
of a homicidal death (involving the same victim) in Cass County. The conviction was affirmed.
Prosecution of the concealment offense was not barred by Ch. 38, 43-4(b)(1) or double
jeopardy.

Illinois Appellate Court

People v. Salinas, 365 Il1.App.3d 204, 848 N.E.2d 624 (2d Dist. 2006) Concealment of a
homicidal death occurs when a person "conceals the death of any other person with knowledge
that such other person has died by homicidal means." Because the offense requires knowledge
that a homicidal death has occurred, the State must prove that the victim was deceased at
the time of the act of concealment.

Where an autopsy showed that the decedent had soot in his airways and carbon
dioxide in his lungs, and therefore must have been alive when his car was set on fire,
defendant could not be convicted of two counts of concealment of a homicidal death based on
setting the car on fire with knowledge that the two occupants had died by homicide.

People v. Hummel, 48 I11.App.3d 1002, 365 N.E.2d 122 (4th Dist. 1977) In order to convict
for concealment of a homicidal death there must be proof of: (1) an act of concealment, and
(2) knowledge that the victim died as a result of a murderous attack. The act of concealment
requires more than a failure to disclose knowledge of an offense (such as hiding the body,
making a homicide appear as an accident, wiping fingerprints from the crime scene or
disposing of the weapon).

Here, although defendant assisted another in disposing of the weapon, this may have
been before defendant had knowledge of the homicidal death. Conviction based on guilty plea
reversed.

People v. Vath, 38 I1l.App.3d 389, 347 N.E.2d 813 (5th Dist. 1976) Withholding knowledge
of a death does not constitute concealment of homicidal death. Instead, the State must prove
a situation where the "body itself is concealed or where the homicidal nature of death is
actively concealed, as in making a homicide appear an accident."
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§26-7
Justified Use of Force

§26-7(a)
Generally

Illinois Supreme Court
People v. Sawyer, 115 I11.2d 184, 503 N.E.2d 331 (1986) Defendant contended that his
conviction for voluntary manslaughter should be reversed because the State failed to prove
beyond a reasonable doubt that he was not justified in using deadly force in defense of a
dwelling.

Use of deadly force in defense of a dwelling is justified when two factors are present.
First, the victim's entry must be made in a violent, riotous, or tumultuous manner. Second,
defendant must have a reasonable subjective belief that deadly force is necessary to prevent
an assault upon, or an offer of personal violence to, himself or another in the dwelling.

Here, the victim's entry, although unlawful, was not violent, riotous or tumultuous.
In addition, the jury properly found that defendant's belief (that stabbing the victim was
necessary to prevent an assault) was unreasonable.

People v. Woods, 81 I11.2d 537, 410 N.E.2d 866 (1980) Following a fight involving several
people in a bar, defendant, who assisted in maintaining order in the bar, chased one of the
combatants from the bar. Upon returning, defendant saw a man walking toward him in front
of the bar. Thinking that the man might have been one of the combatants, defendant
approached with his arm raised and his fist clenched, and said, "[Y]ou are one of them too,
ain't you." The man punched defendant in the face; defendant hit the man, knocked him into
a gate, and hit him four or five times. The man subsequently died from the beating.

Defendant claimed self-defense, but was convicted of involuntary manslaughter.
Based upon the totality of evidence the trial court could have found that defendant did not
reasonably believe that the force he exercised was necessary to prevent imminent death or
great bodily harm to himself.

Defendant, who was capable of handling himself in a fight, was larger (6 feet 3 inches
tall and 200 pounds) than the victim (6 feet and 130 pounds) and took an aggressive,
intimidating role in confronting the victim. Thus, the trial court could reasonably conclude
that the victim was the one acting in self-defense though he delivered the first blow. See also,
People v. Hines, 31 I11.App.3d 295, 334 N.E.2d 333 (1st Dist. 1974) (the right of self-defense
does not justify an act of retaliation and revenge, nor the pursuit of an original aggressor who
has abandoned the quarrel).

People v. Benedik, 56 I11.2d 306, 307 N.E.2d 382 (1974) Murder conviction based on
circumstantial evidence upheld. The fact that defendant claims to have acted in self-defense
and testified to his version of the occurrence was not sufficient to elevate his claim to the
level of reasonable doubt when his testimony is viewed in light of the other facts and
circumstances of the case.

People v. Givens, 26 111.2d 371, 186 N.E.2d 225 (1962) Murder conviction (after bench trial)

was reversed. Defendant shot a man who followed him into a room at rooming house. The
evidence showed "the homicide was committed by defendant in his own habitation against
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one who unlawfully entered it and from whom defendant reasonably feared an assault, if not
actual peril to his life."

Illinois Appellate Court

People v. Coleman, 2023 IL App (2d) 220008 Defendant was convicted of first-degree
intentional or knowing murder based on a theory of accountability. He was also convicted of
felony murder predicated on aggravated unlawful use of a weapon (AUUW). The State
theorized that defendant and two companions drove to a parking lot intending to illegally
purchase a firearm, that they were armed and therefore “contemplated violence might be
necessary,” and that one of defendant’s companions shot one of the sellers after the seller
attempted to rob them. The appellate court reversed defendant’s convictions.

The felony murder conviction could not stand because AUUW is not a forcible felony
under 720 ILCS 5/2-8. Nor does the residual clause apply here, because it was not
“contemplated that violence might be necessary to enable the conspirators to carry out their
common purpose.” The facts showed that defendant intended to peacefully purchase a
firearm. He had the agreed-upon amount of $250 in his pocket, and asked his companion to
drive him to the meeting spot. They were ambushed by the sellers, one of whom grabbed the
keys from the ignition and attempted to rob defendant and his companions at gunpoint. Text
messages between the sellers showed that they always intended to rob defendant, not sell
him a firearm. But these events were not foreseeable to defendant or to the companion who
eventually shot the seller trying to rob them. The State’s argument that the fact that
defendant or his companion had a gun necessarily implied an intent to commit violence is
rebutted by caselaw establishing that the presence of a firearm does not determine whether
a crime is a forcible felony. People v. Greer, 326 I11. App. 3d 890, 895 (2002).

As for intentional or knowing murder, the State failed to prove beyond a reasonable
doubt that the shooting was without lawful justification. A person’s use of deadly force
against another is justified as self-defense where the person was (1) not the initial aggressor
and (2) reasonably believed that the force was necessary to prevent (a) imminent death or
great bodily harm to himself or another or (b) the commission of a forcible felony. 720 ILCS
5/7-1. Here, the facts established that defendant’s companion shot and killed a man who
grabbed the keys from defendant’s ignition, pulled a gun, and demanded all of their property.
This man was therefore committing armed robbery, a forcible felony, and the State did not
disprove this fact beyond a reasonable doubt.

People v. Wasmund, 2022 IL App (5th) 190525 Defendant was charged with first degree
murder arising out of the death of a trespasser on defendant’s property. The victim was killed
by the discharge of a spring gun that had been rigged in a shed on the property. The evidence
tended to suggest that the victim was attempting to burglarize the shed at the time of the
incident.

On appeal, defendant argued that the State failed to prove beyond a reasonable doubt
that defendant was not justified in using deadly force to protect his shed with a spring gun.
The justified-use-of-force statute provides that the use of deadly force is justified only if the
defendant reasonably believes such force is necessary to prevent the commission of a forcible
felony. Accordingly the question was whether the State presented sufficient evidence from
which the jury could find that it was unreasonable to believe that the only way to prevent
burglary to defendant’s shed was to set up a spring gun trap.

Considering the evidence in the light most favorable to the State, it was unreasonable
for defendant to believe deadly force was necessary to prevent a burglary. In reaching this
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conclusion, the court noted that defendant was not present at the time of the incident and
had not lived there for more than a year because his residence on the property had been
damaged by a fire. There was evidence that items had been stolen from the shed previously,
and defendant admitted that he had attempted to booby trap the shed on other occasions by
installing razor blades on the door and digging a deep hole in front of it. But there was no
evidence that defendant attempted more traditional means to prevent a burglary, such as
installation of an alarm or security cameras or other non-lethal mechanisms. During his
interrogation, defendant admitted there was nothing of any value remaining in the shed,
suggesting that he set up the spring gun to harm instead of protect. Thus, there was sufficient
evidence from which a rational jury could find beyond a reasonable doubt that defendant did
not have a reasonable belief that deadly force was necessary or that defendant did not act in
defense of property.

People v. Yanez, 2022 IL App (3d) 200007 Defendant’s conviction of second-degree murder
was reversed outright. The evidence at trial was that defendant was in his own home, with
his 14-year-old nephew, when defendant’s girlfriend’s brother (Ortiz) came to the home to
confront defendant about a fight between defendant and the girlfriend earlier that night.
That fight had resulted in a bloody nose to the girlfriend. Ortiz pounded on the front door
and made verbal threats to defendant, but he left when defendant refused to open the door.
Ortiz returned a short time later and broke a glass pane of the locked front door and reached
inside to open the door. Defendant told his nephew to call the police, but the nephew was
unable to do so because he was nervous and scared. Defendant grabbed a knife and went to
the front door, where he stabbed Ortiz in the chest a single time, resulting in his death.

At trial, defendant asserted self-defense and defense of dwelling. The trial judge
rejected those defenses and found defendant guilty of second-degree murder, commenting
that defendant was “not scared,”" "had all kinds of time" to choose another course of action,
and was “lying in wait” for Ortiz. The Appellate Court disagreed with those conclusions, even
when considering the evidence in the light most favorable to the prosecution.

A home dweller need not wait for unlawful entry to be accomplished before being
justified in the use of force against the intruder. And, defense of dwelling does not require
that the defendant fear death or great bodily harm before he can respond with deadly force.
Instead, the use of deadly force in defense of dwelling is justified when the intruder’s entry
1s made in a “violent, riotous, or tumultuous manner” and defendant reasonably believes that
deadly force is necessary to prevent an assault or personal violence to himself or another
person in the dwelling.

The evidence here established that defendant acted properly in defense of dwelling.
Defendant was not the aggressor; he acted in response to Ortiz’s verbal threats and physical
act of breaking into defendant’s home. Ortiz was much larger than defendant and was
intoxicated. Defendant’s nephew was scared by Ortiz’s actions, and defendant became
increasingly alarmed as Ortiz’s behavior escalated and became more aggressive. Defendant
did not have time to choose another course of action when Ortiz broke the glass of his front
door to gain entry. And, defendant was not “lying in wait” but rather was “cornered” in his
own home. Accordingly, defendant acted reasonably, and the trial court erred in holding
otherwise.

People v. Woods, 2020 IL App (1st) 163031 Self-defense may serve as the basis of a
defendant’s actual innocence claim in post-conviction proceedings. Here, defendant supported
his claim with an affidavit from an individual, Torres, who participated in the incident which
led to defendant’s conviction of attempt murder. Torres averred that he came out of an alley
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waving a gun during the incident, which prompted defendant to fire his own gun, striking a
police officer. The Appellate Court found that defendant could not have known that Torres
was the person he saw with a gun until he received Torres’s affidavit sometime after his
initial post-conviction petition had been filed, rendering Torres’s statements newly
discovered evidence.

Further, while defendant and another witness testified about a man with a gun in the
alley, Torres provided a first-person account of the incident and directly contradicted the
testimony of the State’s key witnesses. Thus, Torres’s statements were material and not
cumulative. Finally, Torres’s statements were of such conclusive character as to probably
change the result on retrial where Torres admitted waving his gun with the intent of scaring
people at the scene of the fight, thereby supporting a claim that defendant acted in self-
defense.

People v. Bardsley, 2017 IL App (2d) 150209 Although even slight evidence of self defense
is sufficient to allow consideration of the defense by the trier of fact, self defense is an
affirmative defense that must be raised by the defendant. Once the defendant has adequately
raised the affirmative defense of self-defense, the State must rebut the claim beyond a
reasonable doubt.

In other words, although a claim of self defense may be based on the State’s evidence,
the mere existence of such evidence does not trigger the requirement that the prosecution
disprove the defense. The defendant is required to raise an affirmative defense in order to
avoid forfeiting it, even if the evidence on which the defense is based is contained solely in
the proof presented by the State.

Because the defendant did not raise self-defense in the trial court, he forfeited that
defense despite the fact that the State’s evidence contained a basis to support it. The
prosecution had no burden to disprove the defense at trial, and defendant could not raise it
for the first time on appeal.

Defendant’s conviction of aggravated assault of a private security officer was affirmed.

People v Olaska, 2017 IL App (2d) 150567 Defendant stabbed three people in a bar in
February 2012; one of those people (Wild) died from his injuries and the other two (Hayes
and Castaneda) survived. Hayes was stabbed while he was in a booth with defendant. Wild
was stabbed when he tried to stop defendant who had exited the booth and headed toward
the door. And, Castaneda, who was a bouncer at the bar, was stabbed when he intervened
and disarmed defendant. Defendant claimed self-defense, while the State’s theory was that
defendant had grown frustrated and belligerent after a woman at the bar had spurned his
advances. The jury returned verdicts of guilty of intentional, knowing, and felony murder of
Wild (predicated on aggravated battery of Hayes) and of unlawful use of a weapon (UUW)
but not guilty of attempt murder of Hayes and Castaneda.

While there were varying witness accounts of the incident, the testimony and
surveillance videos were sufficient to prove beyond a reasonable doubt that defendant was
not acting in self-defense. Defendant’s own testimony was that he told Hayes to “f— off” while
seated across from him in a booth at the bar. The video showed that defendant calmly took a
drink with one hand before stabbing Hayes with the other. Defendant could have left the
booth or could have displayed his knife as a warning, but he did not make any effort to remove
himself from the situation. Further, the court could have properly rejected defendant’s claim
of self-defense to the knowing murder of Wild based solely on the evidence that defendant
stabbed Wild while he was escaping the aggravated battery of Hayes.
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Defendant’s convictions and sentences were affirmed.

People v. Bennett, 2017 IL App (1st) 151619 Following a car accident, the two drivers, the
defendant and the decedent, engaged in a fistfight before the defendant shot and killed the
decedent. The Appellate Court held that the trial court did not err in rejecting a self-defense
claim, or in not reducing the conviction to second-degree murder based on an unreasonable
belief in the need for self-defense. A rational trier-of-fact could have found defendant guilty
of first degree murder where the evidence established that the fight ended before defendant
ran several feet away, retrieved a gun, and shot the decedent. No witnesses corroborated
defendant’s account that decedent pursued him; rather, the State’s witnesses testified that
the decedent neither pursued nor threatened defendant after the fight, and defendant
returned to within arm’s length of the decedent before firing the gun.

The Appellate Court also rejected defendant’s argument that the trial court erred in
not finding defendant guilty of second-degree murder based on serious provocation. A
defendant’s claim of self-defense can negate an inference that a person acted under a sudden
and intense passion. In this case, defendant specifically testified that he shot the decedent
because he believed in the need to defend himself and his friend. This suggests his conduct
was deliberate, and not the result of a sudden, intense passion.

People v. Goods, 2016 IL App (1st) 140511 Defense counsel was ineffective for not
presenting a claim of self-defense. The evidence showed that prior to the night of the shooting,
the victim had acted in a menacing fashion towards defendant and had displayed a gun. In
response to this menacing behavior defendant armed himself with a gun. On the night of the
shooting, the victim drove defendant to an apartment complex in order to rob two
acquaintances of defendant’s, including co-defendant. They both got out of the car and
defendant saw the victim fumbling in his waist. Defendant feared that the victim might be
getting ready to shoot him.

The two men walked through the parking lot when co-defendant, an acquaintance of
defendant’s who also knew about the victim’s threatening behavior, came out of nowhere,
knocked the victim to the ground and then shot him. The co-defendant’s actions frightened
defendant, who also fell to the ground. When defendant got up, he shot the victim several
times as he lay on the ground. Co-defendant took the victim’s gun and shot him again.
Defendant was convicted of first-degree murder.

The court held that the evidence showed defendant believed he was in danger and
that the victim threatened defendant with force when he showed defendant his gun and acted
in a menacing manner. On the night of the shooting, defendant saw the victim fumbling in
his waistband and knew that the victim intended to commit a robbery. The record thus
provided slight evidence warranting a jury instruction on self-defense. And since this defense
was consistent with the defense actually presented, counsel’s failure to raise self-defense
amounted to deficient representation.

The failure to raise this defense was also prejudicial. In making this finding, the court
noted that co-defendant was convicted of second degree murder. Even if defendant’s belief in
self-defense had been unreasonable the jury could have found him guilty of second degree
murder.

People v. McLennon, 2011 IL App (2d) 091299 Defendant was convicted of criminal
damage to property under $300 and disorderly conduct for his actions in a hospital emergency
room, where he was taken after police were called when defendant fell asleep at a restaurant.
Defendant became agitated at the hospital and began screaming and “swinging” at hospital
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staff who said that they were going to treat him. Defendant also broke a lead wire to an EKG
machine.

Defendant claimed he was acting in self-defense because he had not consented to
medical treatment and because the administration of unauthorized medical care is battery.
720 ILCS 5/7-1(a) provides: “A person is justified in the use of force against another when
and to the extent that he reasonably believes that such conduct is necessary to defend himself
or another against such other’s imminent use of unlawful force.”

Even assuming that the administration of unauthorized medical treatment
constitutes a battery, self-defense was not an authorized defense under these circumstances.

The plain language of §7-1 requires that the force used by the person claiming self-
defense must be directed “against another.” Criminal damage to property requires only that
the State prove that the defendant knowingly damaged property, not that the defendant
directed force against another person. Because criminal damage to property could never have
as its basis behavior involving the direction of force “against another,” self-defense is not
available.

Self-defense might be available where a criminal damage to property charge arises
from damage which occurs incidentally from force which the defendant directs at another.
Here, however, the force exercised by defendant was directed at the EKG wire, not other
persons.

The court acknowledged defendant’s argument that its opinion would give the accused
an incentive to act violently toward other persons so that self-defense would be available, but
held that “such issues are best directed to the legislature.”

Similarly, self-defense could not be raised against the charge of disorderly conduct.
Although defendant’s conduct (clenching his fist, verbally abusing and screaming at the
hospital staff and “swinging” at staff members) was directed at other persons, §7-1 states
that self-defense is authorized only to defend against the “imminent use of unlawful force.”
Because the evidence showed that defendant engaged in the conduct which constituted
disorderly conduct when emergency room personnel told him of their anticipated treatment,
but before they took any action toward implementing the treatment, defendant had not been
threatened with “Imminent” force at the time of the offense. Thus, self-defense was
unavailable.

People v. Brown, 406 I11.App.3d 1068, 952 N.E.2d 32 (4th Dist 2011) A person is entitled
to act in self-defense where: (1) he or she is threatened with unlawful force, (2) the danger
of harm is imminent, (3) the use of force is necessary, and (4) the person threatened is not
the aggressor. It is the State’s burden to prove beyond a reasonable doubt that the
defendant did not act in self-defense. However, the trier of fact is free to reject a self-defense
claim due to the improbability of the defendant’s account, the circumstances of the crime, the
testimony of the witnesses, and witness credibility.

The court rejected defendant’s argument that the evidence was insufficient to disprove
self-defense. The State presented evidence that the two decedents fled defendant’s
apartment and returned only because defendant fired additional shots at the decedents’
brother. In addition, defendant fired at least 14 times resulting in 11 gun shot wounds to
four victims, four of the five wounds on the decedents were fired from distances of greater
than two feet, and the locations of the victim’s wounds were inconsistent with defendant’s
testimony. Because conflicting evidence was presented concerning whether the defendant
was the aggressor and there was a basis in the evidence for the jury to find that he was the
aggressor and did not act in self-defense, the evidence supported the verdict.
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Deadly force in defense of a dwelling is justified when: (1) the victim’s entry to a
dwelling is made in a “violent, riotous, or tumultuous manner,” and (2) the defendant has an
objective belief that deadly force is necessary to prevent an assault on himself or another in
the dwelling. The evidence showed that defendant did not act in defense of dwelling where
there was evidence on which the jury could have found that none of the three victims was
armed, the victims were shot outside defendant’s dwelling as they were fleeing, and
defendant became the aggressor when he pursued the three persons when they left his
apartment and shot them in the hallway.

In re T.W., 381 I1l.App.3d 603, 888 N.E.2d 148 (4th Dist. 2008) Self-defense may be raised
against a charge of disorderly conduct. Because the trial court did not believe that self-
defense was available, and because the evidence clearly showed that the minor acted in self-
defense, the delinquency and wardship adjudications for disorderly conduct were vacated.

People v. Dennis, 373 I11.App.3d 30, 866 N.E.2d 1264 (2d Dist. 2007) The trial judge erred
at a trial for attempt murder and aggravated battery with a firearm by denying a defense
motion in limine to allow evidence of the victim's propensity and reputation for violence and
aggressiveness.

Evidence of the victim's violent or aggressive character may support a theory of self-
defense in two ways. First, defendant's knowledge of the victim's propensity for violence may
affect the perception of and reaction to the victim's behavior, "so that a violent response may
be reasonable due to the defendant's knowledge of the opponent's violent tendencies." Second,
where there are conflicting accounts as to which of the actors was the initial aggressor, the
victim's propensity for violence and aggressiveness may support defendant's version of
events.

Here, the victim's violent nature would have been admissible in several respects: to
show defendant's state of mind, to show that defendant responded to the victim's aggression
with a reasonable amount of force, to assist the trier of fact in assessing the credibility of
defendant's version of events, and to provide the trier of fact with "a more complete picture
of what really occurred.”

However, where no conviction resulted, evidence of a domestic battery complaint was
not admissible to show the victim's propensity for violence. Evidence of an arrest without a
conviction generally does not establish a reputation for violence and aggressiveness, "as an
arrest alone does not establish that the person arrested actually performed the acts charged."

People v. Kauffman, 308 I11.App.3d 1, 719 N.E.2d 275 (1st Dist. 1999) Defendant was not
entitled to a defense of dwelling instruction where she voluntarily permitted the complainant
to enter her apartment, but thereafter unsuccessfully tried to get him to leave. The doctrine
of defense of dwelling permits the use of force which an occupant reasonably believes is
necessary to prevent or terminate an unlawful entry or attack upon a dwelling. Furthermore,
force intended or likely to cause death or great bodily harm may be used only where two
requirements are satisfied: (1) the entry is made or attempted in a "violent, riotous, or
tumultuous manner," and (2) defendant reasonably believed that such force was necessary to
prevent an assault upon or personal violence to herself or another in the dwelling, or to
prevent commission of a felony in the dwelling.

People v. Francis, 307 I11.App.3d 1013, 719 N.E.2d 335 (4th Dist. 1999) The judge erred by
concluding that self-defense is unavailable in an aggravated assault case in which defendant
is not alleged to have injured the complainant, but merely to have "displayed" a weapon. Self-
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defense is available where a weapon was displayed with intent to cause the complainant to
refrain from what defendant believed to be the imminent use of unlawful force or to prevent
the commission of a forcible felony.

Where the accused "displays" but does not "use" a deadly weapon, the jury should not
be instructed that the use of deadly force in self-defense is permitted only if defendant
reasonably believed that such force was necessary to prevent imminent death or great bodily
harm, or to prevent the commission of a forcible felony. Because the mere display of a deadly
weapon does not constitute the "use" of deadly force, the special restrictions on the use of
deadly force are inapplicable.

People v. Hawkins, 296 Il1.App.3d 830, 696 N.E.2d 16 (1st Dist. 1998) To establish that
actions are justified by self-defense, defendant must show that: (1)unlawful force was
threatened against him, (2) there was an imminent danger of harm, (3) he was not the
aggressor, (4) he actually believed that a threat existed, force was necessary to overcome the
threat, and the type and amount of force used were necessary, and (5) those beliefs were
reasonable.

People v. Bedoya, 288 Ill.App.3d 226, 681 N.E.2d 19 (1st Dist. 1997) A defendant is not
barred from raising self-defense where he claims that a weapon fired accidentally during a
struggle in which he was defending himself. Where a weapon is fired accidentally during the
course of a "life and death struggle," defendant has the right to rely on an accident theory as
to the ultimate injury and a self-defense theory as to his preceding acts.

People v. Evans, 259 Ill.App.3d 195, 631 N.E.2d 281 (1st Dist. 1994) Defendant's first
degree murder conviction was reversed because the evidence was insufficient to disprove
defendant's claim that she had acted in self-defense.

The evidence showed that over eight years of marriage, the decedent repeatedly beat
defendant and inflicted serious physical injuries. On the night of the offense, the decedent
argued with defendant, swore at her, and threatened to hit her. Defendant claimed that she
attempted to leave but was caught by the decedent and struck several times. Defendant said
that during the beating she grabbed a paring knife from the floor and stabbed the decedent
several times. She then hid.

A short time later, defendant left her hiding place and found the decedent lying on the
ground. She called the police, but said that her husband had been robbed and stabbed by
"some dudes." She explained that she thought the ambulance workers would respond more
quickly than if they believed that only a domestic disturbance was involved.

When the paramedics and police officers arrived, defendant said that the decedent
had been stabbed when he left to buy cigarettes. She testified that she made this claim
because she "didn't think it was their business to know exactly what happened, at that time,"
and because she wanted to get the decedent to the hospital. Later, she revealed that the
stabbing had occurred during a domestic dispute and that she stabbed the decedent after he
struck her.

The police found blood in defendant's apartment, a bloody knife under clothing in a
drawer, and a pair of bloodstained blue jeans in plain view. The autopsy showed that
decedent had a blood alcohol level of .243.

The facts of the case "leave no room for doubt that [defendant] was a battered woman
imbued with all of the psychological and emotional impairments of what we all know and
commonly call 'battered woman's syndrome." The evidence failed to support the State's
theory that defendant killed her husband out of jealousy; instead, the husband started the
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incident while he was drunk, was the aggressor, struck defendant, and was in the midst of
"imposing a physical beating" when he was stabbed.

Defendant did not use an unreasonable and unnecessary amount of force in protecting
herself:

"When a woman is threatened with violence by a physically larger man, she does not
have time to muse about how much force is reasonable or necessary to quail the attack,
subdue the attacker and provide for her escape. Moreover, the attack may escalate. We must
also bear in mind that she is not involved in a sporting event where there are umpires or
referees and a "time-out" may be called so that a reassessment of the threat may be made.

"[T]he law does not require that a woman exercise infallible judgment when she uses deadly
force to repel her attacker if she has reasonable grounds to believe that she is in danger of
suffering great bodily injury or losing her life. Rather, the law only requires that she use
reasonable judgment."

There are several factors to be considered in determining whether the victim of a
beating acted reasonably in using deadly force: the apparent mental states and sobriety of
both parties, their differences in physical strength, any prior physical or verbal abuse or
threats, the identity of the apparent aggressor, the availability of other options, the nature
and extent of the attack, the type of weapon used to stop the attack, any escalation or
diminishment of the attack by the time deadly force was used, and defendant's reasonable
apprehensions at the time deadly force was used.

Defendant's claim of self-defense was not rebutted by the false explanations she gave
over the phone and at the scene, or by the fact that the bloodstained knife was found in a
drawer under clothing. Defendant's false explanations are insignificant when considered in
context, and there was no reason to believe that she was attempting to conceal the knife
where she did not clean it or wipe away her fingerprints. Finally, the fact that defendant
changed out of her blood soaked clothing before the police arrived did not show an attempt to
conceal her involvement in the crime, especially since the clothing was left in open view inside
the apartment.

People v. Montes, 263 Ill.App.3d 680, 635 N.E.2d 910 (1st Dist. 1994) Where defendant
raised a claim of self-defense, his proposed testimony (that he was carrying a knife because
he had previously been attacked) was relevant to his state of mind and should have been
admitted.

People v. Estes, 127 [11.App.3d 642, 469 N.E.2d 275 (3d Dist. 1984) Defendant was convicted
of voluntary manslaughter arising out of the shooting of her husband. Defendant testified
that she acted in self-defense.

The State argued that defendant's use of force was not justified because defendant
knew that the deceased was unarmed. The law does not require the aggressor to be armed in
order to justify the use of a deadly weapon in self-defense. In the instant case, the evidence
showed that the deceased had previously inflicted serious bodily harm on defendant without
the use of a weapon. Additionally, defendant's vision was extremely limited without her
glasses, and a loaded weapon (the same weapon the decedent had previously used to threaten
defendant) was found in the car which the deceased had exited. The State failed to prove that
defendant did not act in self-defense.

In re S.M., 93 Ill.App.3d 105, 416 N.E.2d 1212 (1st Dist. 1981) Respondent was adjudged a
delinquent based upon a petition charging him with two counts of murder and two counts of
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aggravated battery. The incident stemmed from an altercation in a school yard which
resulted in respondent shooting four people.

Considering the evidence in the light most favorable to the State, the State failed to
prove beyond a reasonable doubt that respondent did not act in self-defense. Respondent,
who had a peaceful reputation, was on his way to hunt raccoons when he stopped by a high
school with some friends. The four alleged victims, after some preliminary remarks,
approached respondent. Respondent, who knew that one of the four was a wrestler, retreated.
He backed across the school yard, pulled his gun and told the four to stay away. When they
continued to pursue him, respondent ran. The group chased him. Finally, respondent fired at
them.

Respondent's fears were well founded, he made repeated efforts to flee, and he at no
time stood his ground or advanced toward the others. Even after he was temporarily cornered
and had objects thrown at him, he again tried to run and called for help. When the others
continued to pursue him, he fired a warning shot before firing at them. Under these
circumstances, respondent's belief that he was in immediate danger of death or great bodily
harm was not unreasonable. Adjudication reversed.

People v. Baker, 57 I11.App.3d 401, 372 N.E.2d 438 (4th Dist. 1978) Self-defense cannot be
a defense to felony murder.

People v. Reeves, 47 [11.App.3d 406, 362 N.E.2d 9 (5th Dist. 1977) Conviction for the murder
of husband was reversed. Defendant and her husband argued in a bar. Defendant was
hysterical and scared of the husband (since he had threatened her with guns on prior
occasions), and she went to their residence and removed all the ammunition from the
husband's guns. As defendant was leaving a café later that night, the husband grabbed her
in a choke hold and, while hitting her on top of the head, dragged her toward a car. A shot
was fired and the husband collapsed. Defendant was found in hysterics and with a gun in her
hand.

People v. Rorer, 44 I11.App.3d 553, 358 N.E.2d 681 (5th Dist. 1976) Bench trial conviction
for voluntary manslaughter reversed. The evidence, which showed the killing of an individual
who brandished a knife and threatened to kill a baby, raised a serious doubt relating to self-
defense or defense of another. In addition, other evidence raised grave doubt as to whether
the gun discharged accidentally.

People v. Adams, 9 [11.App.3d 61, 291 N.E.2d 54 (5th Dist. 1972) Where defendant acted in
self-defense by shooting at one person, but accidentally killed another (by a bullet passing
through the body of the assailant), he was not guilty of a criminal offense.

People v. Dillard, 5 I1l.App.3d 896, 284 N.E.2d 490 (5th Dist. 1972) Murder convictions
(after bench trial) were reversed. A trespasser may defend himself against deadly force. While
urinating behind a gas station, defendants were shot at by station attendant and fired back.

People v. Taylor, 3 I1l.App.3d 734, 279 N.E.2d 143 (5th Dist. 1972) Murder conviction was
reversed because the evidence created a reasonable doubt of self-defense. The decedent, who
was armed with a gun, came after defendant, who was sitting down and not saying anything.
The decedent hit defendant, knocked him to the floor, jumped on him and threatened to kill
him. Defendant then shot and killed the decedent.

78


https://www.westlaw.com/Document/Idb2b1b85d94011d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If3ad53dcd93f11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2ab26737ce0a11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I918523b3d9b511d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I58fffa74d94211d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I5918d998d94211d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

People v. Morgan, 114 Ill.App.2d 421, 252 N.E.2d 730 (1st Dist. 1969) Voluntary
manslaughter conviction (after bench trial) was reversed. Defendant's belief that use of
deadly force was necessary to protect himself was not unreasonable.

People v. Brown, 78 Ill.App.2d 327, 223 N.E.2d 311 (1st Dist. 1966) Voluntary
manslaughter conviction reversed. There was sufficient evidence for defendant to reasonably
believe that deadly force was necessary to protect himself from great bodily harm; deceased
was intoxicated, had a bad reputation, and had previously struck defendant's mother, and
defendant believed the deceased had a knife.

§26-7(b)
Instructions

Illinois Supreme Court

People v. Everette, 141 111.2d 147, 565 N.E.2d 1295 (1990) The defenses of self-defense and
accident are not inconsistent.

People v. Thurman, 104 I11.2d 326, 472 N.E.2d 414 (1984) Where there is evidence of both
recklessness and self-defense in a case involving an involuntary manslaughter count, the
issues instruction for involuntary manslaughter must include language informing the jury
that the State must prove that defendant acted without lawful justification in order to sustain
a guilty verdict.

People v. Berry, 99 I11.2d 499, 460 N.E.2d 742 (1984) At defendant's trial for murder, he
raised the defense of self-defense. The jury was given appropriate definitional instructions,
including IPI 24.06 on justified use of force, but was not given IPI 25.05, which includes as
an element the requirement that the State prove beyond a reasonable doubt that defendant
was not justified in using the force he used.

The failure to instruct the jury with IPI 25.05 was plain and reversible error. The jury
was not apprised of the State's burden in regard to self-defense. Thus, "grave error resulted."
In addition, the evidence was "factually close."

People v. Huckstead, 91 111.2d 536, 440 N.E.2d 1248 (1982) Defendant was charged with
murder, and claimed self-defense. The jury was instructed on the presumption of innocence
(IPI 2.03), the elements of murder (IPI 7.02), and justified use of force (IPI 24.6). However,
defendant did not tender, and the judge did not give sua sponte, IPI 25.05, which includes
justified use of force in the elements of the offense.

Defendant waived his claim that the judge erred in failing to give IPI 25.05. The issue
was not plain error — the evidence was not factually close, and the instructions that were
given were not conflicting. In addition, the instructions which were given, coupled with the
closing arguments by both sides, apprised the jury that the State had the burden of proving
that defendant was not justified in the force he used.

People v. Jenkins, 69 I11.2d 61, 370 N.E.2d 532 (1977) At defendant's trial for attempt
murder, where the central issue was whether his use of force was justified, two directly
conflicting instructions were given to the jury. The defense instruction correctly stated that
defendant could be convicted only if he was not justified in using the force in question, but

79


https://www.westlaw.com/Document/I50dc1d34d93f11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2ceba551d94211d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I4dbe66a0d45611d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia37c9a29d38a11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I02b3db0ad24811d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I967a2d77d38911d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Id30d65b94f5411dcb903d35cf8487408/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I383e99e3d11711d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

the State's instruction omitted any reference to that essential element. Although there was
no objection to the State's erroneous instruction, it was plain error.

People v. Stombaugh, 52 111.2d 130, 284 N.E.2d 640 (1972) At murder trial, defendant was
entitled to an instruction on defense of dwelling. Defendant was a guest in an apartment,
and the deceased forced entry and attacked him. Defense of dwelling does not cease once the
intruder crossed the threshold into a dwelling.

Illinois Appellate Court

People v. Cacini, 2015 IL App (1st) 130135 Defendant was convicted, in a jury trial, of
attempt first degree murder and aggravated battery. The trial court concluded that the
evidence was sufficient to warrant giving self-defense instructions, and gave IPI Criminal
4th No. 24-25.06, which provides the general definition of self-defense. However, the trial
judge failed to also give IPI Criminal 4th No. 24-25.06A, which informs the jury that as to
the final proposition in the issues instructions the State bears the burden of proving beyond
a reasonable doubt that defendant lacked justification to use force in self-defense. The
Committee Note to IPI Criminal 4th No. 24-25.06 instructs the trial court to give both to give
both No. 24-25.06 and No. 24-25.06A when instructing on self-defense.

As a matter of plain error under the second prong of the plain error rule, the Appellate
Court reversed and remanded for a new trial.

Supreme Court Rule 451(a) requires the trial court to use the Illinois Pattern Jury
Instructions, Criminal, related to a subject when the court determines that the jury should
be instructed on the subject. Supreme Court Rule 451(c) provides that if the interests of
justice so require, substantial defects in criminal jury instructions are not waived by the
failure to make timely objections. The purpose of Rule 451(c) is to permit the correction of
grave errors and errors in cases that are so factually close that fundamental fairness requires
that the jury be properly instructed. Rule 451(c) is coextensive with the plain-error clause of
I1linois Supreme Court Rule 651(a).

Under the plain-error doctrine, “[a]ny error, defect, irregularity, or variance which
does not affect substantial rights shall be disregarded” unless the appellant demonstrates
plain error. The plain-error doctrine bypasses normal forfeiture principles and allows a
reviewing court to consider unpreserved error when either: (1) the evidence is so closely
balanced that the error alone threatened to tip the scales of justice against the defendant,
regardless of the seriousness of the error, or (2) the error is so serious that it affected the
fairness of the defendant’s trial and challenged the integrity of the judicial process.

Although defense counsel failed to tender IPI Criminal 4th No. 24-25.06A, failed to
timely object to the absence of the instruction, and failed to include the issue in his posttrial
motion, the Appellate Court concluded that the trial judge’s failure to give No. 24-25.06A
constituted plain error. The court concluded that the omission of a burden of proof instruction
may have caused the jury to believe that defendant had to prove that he acted in self-defense,
especially since neither party’s closing argument clarified the burden of proof and the State’s
closing argument could easily have been misinterpreted.

Defendant’s convictions for attempt first degree murder and aggravated battery were
reversed and the cause remanded for a new trial.

People v. Lewis, 2015 IL App (1st) 122411 Self-defense is an affirmative defense. Unless

the State’s evidence raises an issue about self-defense, the defendant bears the burden of
presenting sufficient evidence to raise the issue. A defendant is entitled to a jury instruction
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on self-defense if “very slight” or “some” evidence supports his theory. To raise self-defense
in a first-degree murder case, the defendant must admit that he killed the decedent.

The Appellate Court held that defendant was not entitled to a jury instruction on self-
defense because neither the State nor the defense presented any evidence that he acted in
self-defense. The State’s evidence showed that defendant shot the decedent after they argued
about who should be allowed to sell shoes in the parking lot of a strip mall. Nothing about
the argument, however, would have justified the shooting.

The defense witnesses testified that the decedent was armed and reached for his gun,
but they also testified that another person, not defendant, shot and killed the decedent.
Accordingly, neither the State nor the defense presented any evidence that defendant acted
in self-defense. Instead, defendant improperly attempted to combine the State’s evidence that
he shot the decedent with his own evidence that he feared for his safety. But since there was
no direct evidence from either side that defendant acted out of a reasonable belief in self-
defense, he was not entitled to a self-defense instruction.

People v. Washington, 399 Ill.App.3d 664, 926 N.E.2d 899 (1st Dist. 2010) First degree
murder occurs where the defendant kills an individual without lawful justification and with
intent to kill or inflict bodily harm, knowledge that his acts will cause death, or knowledge
that his acts create a strong probability of death or bodily harm. Second degree murder occurs
when first degree murder was committed and the offender unreasonably believed that the
circumstances justified the use of deadly force or acted under serious provocation.

Under People v. Lockett, 82 I11.2d 546, 413 N.E.2d 378 (1980), a second degree
murder instruction is required whenever there is sufficient evidence to give a self-defense
instruction on a first degree murder charge. The trial court may not weigh the evidence and
deny a second degree instruction based on its determination that defendant’s subjective belief
in the need for self-defense was reasonable or unreasonable.

The court also rejected the argument that a second degree murder instruction is
required in a first degree murder case only if there is independent evidence that defendant’s
belief concerning the use of deadly force was unreasonable. (Rejecting People v. Anderson,
266 I11.App.3d 947, 641 N.E.2d 591 (1st Dist. 1994)).

Because the trial court properly found that there was sufficient evidence to justify a
self-defense instruction, it erred by refusing to also give defendant’s tendered second degree
murder instruction.

People v. Chatman, 381 Ill.App.3d 890, 886 N.E.2d 1265 (2d Dist. 2008) As a matter of
plain error, the trial judge erred at a trial for domestic battery and aggravated domestic
battery where he: (1) instructed the jury concerning self-defense by an initial aggressor, (2)
gave only a partial explanation of self-defense, and (3) failed to instruct on the State's burden
of proof concerning self-defense.

It was error to instruct the jury with IPI Crim. 24-25.09 (Initial Aggressor's Use of
Force) where defendant did not concede that he committed the acts in question, did not claim
self-defense, and objected to the self-defense instruction. "No instruction on self-defense, IPI
Crim. 4th No. 24-25.09 or otherwise, is applicable to an act that a defendant denies
committing."

Even had a self-defense instruction been proper, the court presented an "impossibly
truncated understanding of self-defense" by giving only IPI Crim. 24-25.09, without including
IPI Crim. 4th No. 24-25.06 (the default or basic standard of self-defense). Because there was
conflicting evidence concerning whether defendant was the initial aggressor, "the jury [was]
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compelled to assume that defendant was the initial aggressor and therefore had a diminished
right of self-defense."

Finally, the self-defense instruction was incomplete because it did not mention the
State's burden to disprove self-defense beyond a reasonable doubt.

People v. Pinkney, 322 Ill.App.3d 707, 750 N.E.2d 673 (1st Dist. 2000) A self-defense
instruction is appropriate where: (1) defendant was not the aggressor; (2) there was a present
danger of harm; (3) the force threatened was unlawful; (4) defendant actually believed there
was a danger of harm, the use of force was necessary, and the type of force used was required
to avert the danger; and (5) defendant's beliefs in each of these respects was reasonable even
if mistaken.

Both defendant and a State's witness testified that the decedent made threatening
remarks to defendant shortly before engaging him in a verbal argument, and that the
decedent threw the first punch. In addition, defendant testified that the decedent put him in
a headlock, causing both of the men to fall down the stairs. Although defendant admitted
kicking the decedent six or seven times, he stated that his only intent was to defend himself
and that he believed the decedent was capable of attacking him. Because such testimony
clearly constituted "some" evidence of each of the elements of self-defense, the trial court
erred by refusing to give a self-defense instruction.

People v. Francis, 307 Ill.App.3d 1013, 719 N.E.2d 335 (4th Dist. 1999) Defendant is
entitled to an instruction on his theory of the case if the instruction has some foundation in
the evidence, even where the evidence is slight, inconsistent or of doubtful credibility. The
evidence here was sufficient to require a self-defense instruction - defendant's testimony that
he was confronted by two hostile men whom he believed were acting in concert to harm him,
and that he attempted to prevent them from attacking by displaying and waving a knife,
provided a basis on which the jury could have found that defendant acted in self-defense. The
court rejected the State's argument that a self-defense instruction should be given only if
defendant's testimony is corroborated, describing as "totally groundless" the assertion that
self-defense cannot be based solely on a defendant's testimony.

People v. Cook, 262 Ill.App.3d 1005, 640 N.E.2d 274 (1st Dist. 1994) Defendant was
convicted, in a jury trial, of the second degree murder of his girlfriend. Expert testimony
presented by the State showed that the girlfriend suffered an extreme beating and was
strangled. However, the defense presented expert evidence that death could have been caused
by a blow to the neck instead of by strangulation. The deceased also had a history of becoming
violent when she had been drinking, and her blood alcohol level at the time of her death was
1% times the legal limit for intoxication.

Defendant testified that he had seen the deceased become violent on prior occasions,
that she had told him approximately a week earlier that she had stabbed her ex-husband
when she learned that he had been seeing his ex-wife, and that on the day of the offense the
deceased had seen him talking to another woman and had warned him not to "sleep too tight."
Defendant testified that he struck the decedent in self-defense when she attempted to stab
him with a boxcutter.

The jury was not instructed with IPI Criminal 3d No. 24-25.06(A), which states that
the prosecution has the burden of proving beyond a reasonable doubt that defendant was not
justified in using the force employed. Although defense counsel failed to tender the
instruction, the failure to instruct on the State's burden of proof was plain error because the
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evidence was close and the outcome of the trial might have been different had the instruction
been given.

People v. Truss, 254 Ill.App.3d 767, 626 N.E.2d 1175 (1st Dist. 1993) Defendant was
convicted of first degree murder based on evidence he stabbed a man whom his girlfriend
brought to their home. At trial, he claimed to have acted in self-defense.

The trial judge erred by giving the following non-IPI instruction:

"The law does not permit one who instigates an assault on another to then rely on the victim's
response to that assault as evidence of mutual combat sufficient to mitigate a subsequent
killing from murder to manslaughter."

The instruction was erroneously given because there was no evidence of "mutual
combat," which involves a struggle into which two people willingly enter or where death
results from a fight "upon equal terms. . . ." Here, the evidence established that defendant
stabbed the deceased either as the latter sat passively in a chair or because he anticipated
that the deceased was about to attack.

People v. Carter, 193 I11.App.3d 529, 550 N.E.2d 25 (4th Dist. 1990) A defendant is entitled
to a justified use of force instruction when there is some foundation in the evidence, even
when the evidence supporting the theory is very slight, inconsistent or of doubtful credibility.
A self-defense instruction should have been given here; though the evidence supporting self-
defense was "slight and of questionable credibility," credibility questions are to be resolved
by the jury and not by the judge.

People v. Timberson, 188 I1l.App.3d 172, 544 N.E.2d 64 (5th Dist. 1989) Defendant and
other defense witnesses testified that the deceased approached them in a threatening manner
and reached for something in his waistband, and that they thought he was reaching for a
weapon. The State contended that this testimony was insufficient to warrant a self-defense
instruction in light of statements that the deceased turned his back on defendant before he
was shot and the pathologist's testimony that the deceased's wound was in the back of his
neck.

The defense evidence, if believed by the jury, was sufficient to support defendant's
claim of self-defense. Although there was some evidence to contradict the defense evidence,
the contradictions or inconsistencies were to be resolved by the jury. Thus, the instruction
should have been given.

In addition, the jury was instructed on the belief of justification as a mitigating factor
for second degree murder, and found defendant guilty of second degree murder. Thus, the
jury concluded that defendant believed he was justified but that his belief was unreasonable.
"Because the jury was not instructed that it could find that defendant's belief was reasonable,
and that upon such a finding they could enter a verdict of not guilty, defendant is entitled to
a new trial."

People v. Tyler, 188 Ill.App.3d 547, 544 N.E.2d 1077 (1st Dist. 1989) Defendant was
convicted of attempt murder. It was reversible error to refuse a defense instruction on self-
defense.

During an altercation between teenage girls, defendant stabbed the complainant
(Tanya) with a pocket knife. According to the State witnesses (Tanya and her friends),
defendant was the aggressor during the incident. Defense witnesses (defendant and her
friends) testified that Tanya was the aggressor.
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There was some evidence of self-defense; thus, the reasonableness of defendant's use
of force was for the jury to decide.

People v. Garcia, 169 I11.App.3d 618, 523 N.E.2d 992 (1st Dist. 1988) The trial judge erred
in refusing to give the jury IPI 4.05 (Definition of Forcible Felony) upon the request of defense
counsel. This instruction would have advised the jury that a person is entitled to use deadly
force not only to prevent imminent death or great bodily harm, "but also if it is necessary to
prevent the commission of a forcible felony."

In the instant case, there was evidence that defendant was on a "public way" when he
was battered by the deceased. Since a battery on a public way is an aggravated battery and
aggravated battery is a forcible felony, the failure to give IPI 4.05 deprived defendant of a
defense.

People v. Brooks, 130 I11.App.3d 747, 474 N.E.2d 1287 (1st Dist. 1985) The trial judge erred
by refusing to instruct the jury on justified use of force at defendant's trial for attempt murder
and aggravated battery.

The offenses arose out of an incident in which defendant's estranged wife and
defendant's stepson were shot. The wife and stepson testified that they were in the latter's
truck during a traffic jam, and that defendant ran toward them with a gun and started
shooting. Both the wife and the stepson were hit. A total of four shots were fired.

Defendant testified that as he was walking near the truck he heard a gunshot, turned,
and saw the stepson holding a gun. The stepson pointed the gun at defendant, but it misfired.
Defendant then reached into the truck and grabbed the stepson's hand that was holding the
gun. They wrestled for the gun, and shots were fired while the stepson and defendant had
their fingers on the trigger. Defendant ultimately took the gun and left. Defendant testified
that he did not intend to shoot anybody.

The jury could infer that the stepson intended to kill defendant and that defendant
was acting in self-defense when the gun was fired. A defendant is entitled to a self-defense
instruction even where the shooting results accidentally from a struggle.

People v. Hughes, 109 I1l.App.3d 352, 440 N.E.2d 432 (5th Dist. 1982) Defendant waived
his contention that the trial judge erred by failing to instruct the jury on self-defense.
Defendant did not present the issue to the trial court and failed to tender instructions
thereon.

People v. Gracey, 104 I11.App.3d 133, 432 N.E.2d 1159 (5th Dist. 1982) The trial court erred
where, as a sanction for defendant's failure to comply with discovery, it refused to instruct
the jury on defenses of intoxication and self-defense.

People v. Scott, 97 I11.App.3d 899, 424 N.E.2d 70 (3d Dist. 1981) The trial judge erred in
refusing defendant's tendered jury instructions on self-defense and voluntary manslaughter,
because there was some evidence showing defendant's subjective belief that the use of force
was necessary.

Defendant testified that she shot her husband after he struck her several times with
his fist and with a gun. She stated that based upon the prior beatings she received from him,
she was frightened of what he was going to do to her.

Since defendant's testimony was evidence of a subjective belief that deadly force was
necessary to deter her husband from causing her great bodily harm or possibly death, it was
for the jury to determine if that belief actually existed and, if so, whether it was reasonable.
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People v. Rodriguez, 96 I11.App.3d 431, 421 N.E.2d 323 (1st Dist. 1981) At defendant's trial
for attempt murder and aggravated battery, the trial judge erred by refusing to give
defendant's tendered instruction on justifiable use of force. The complainant and a
disinterested witness testified that the beating was inflicted without any provocation, but a
defense witness testified that the complainant attacked defendant with a tire iron.
Credibility of witnesses is to be resolved by the jury, not the trial court. Thus, defendant was
entitled to an instruction on his theory of defense "even if the trial judge believed that the
evidence offered in support of that defense was inconsistent or of doubtful credibility."

People v. Milton, 72 Ill.App.3d 1042, 390 N.E.2d 1306 (1st Dist. 1979) The giving of IPI
24.06 (use of force in defense of person) without the provision that deadly force may be used
to prevent the commission of a forcible felony was reversible error; there was evidence from
which the jury may have believed that defendant was resisting a robbery and used deadly
force in doing so.

People v. Woodward, 77 Ill.App.3d 352, 395 N.E.2d 1203 (2d Dist. 1979) Defendant's
conviction for voluntary manslaughter was reversed because the trial court refused to
instruct the jury on self-defense. There was evidence that the victim had a reputation for
violence, aggression and carrying a gun. The evidence also showed that defendant was aware
of that reputation, and that a minute or two before the incident defendant heard the "victim"
threaten defendant's father and say he was going home to get a gun to kill the father.

People v. Harris, 39 Il1.App.3d 805, 350 N.E.2d 850 (4th Dist. 1976) Trial court erred by
failing to give the "justifiable use of force in self-defense" instruction tendered by the defense.
Defendant testified that on earlier occasions, the deceased had acted as if he had a gun. In
addition, a few minutes before the shooting defendant saw the deceased put a gun in his
pocket. The deceased was reaching for his pocket when defendant fired.

This testimony, if believed, would support a finding of reasonable belief that the use
of deadly force was justifiable despite the fact that no gun was found on the deceased.
Although defendant's testimony was contradicted by other evidence, the conflict was a matter
for the jury to resolve.

People v. Dowdy, 21 I11.App.3d 821, 316 N.E.2d 33 (1st Dist. 1974) Reversible error for trial
court to fail to submit tendered self-defense instruction. Defendant testified that the deceased
hit her, and that she took a gun from her purse because she thought he was going to hit her
again. The deceased was shot during a struggle for the gun. Defendant's testimony was
rebutted by two disinterested witnesses; however, the credibility question was for the jury to
resolve.

People v. Lahori, 13 Il1l.App.3d 572, 300 N.E.2d 761 (1st Dist. 1973) Before defendant may
raise issue of self-defense, he must admit the killing. Thus, it is not error to refuse self-
defense instruction where defendant does not remember what occurred at time of shooting.

People v. Bailey, 15 I1l.App.3d 558, 304 N.E.2d 668 (1st Dist. 1973) An instruction which
stated that defendant had to exhaust all reasonable means of escape other than deadly force
misstated Illinois law.
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